TO

THE SCIENTIFIC JURY FOR
CONDUCTING A COMPETITION
FOR PROFESSOR OF 3.6 LAW IN
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OPINION
from
Prof. Dr. Pavel Atanasov Sarafov
(assistant professor of NACID)
from the Faculty of Law of Sofia University "St. Kliment Ohridski"

Dear members of the scientific jury,

By order No. RD-38-88/19.02.2025 of the rector of Sofia University "St. KI. Ohridski"
| am appointed as a member of the scientific jury for conducting a competition for the academic
position of PROFESSOR in professional field 3.6. (Civil Procedure), announced in the State
Gazette, issue 5/17.01.2025.

By decision of the first meeting of the scientific jury of March 26, 2025, | was assigned
to prepare an opinion regarding the competition.

Only one candidate, Assoc. Prof. Dr. Kameliya Nikolaeva Tsolova, participated in the
procedure. As can be seen from the findings of the first meeting of the jury, she meets the formal
scientometric criteria for occupying the academic position of professor in professional field 3.6.
(Civil procedure.)

One monographic work and 8 articles were submitted for review, with which the
candidate has not participated in other competitions. All are in the field of civil procedural law.

The monographic work is entitled "Transfer of Disputed Right", Sibi Publishing House
2024 and is 288 pages long. It represents the first independent and complete study of the nature,
various aspects and consequences of a transfer of the disputed right in the course of the litigation
by one of the main parties involved in it. Taken as a whole, the study represents a thorough,
independent, original and comprehensive scholarly work on the problem of the transfer of the
disputed right. The following more significant results that the work thus presented achieves can
be noted.

First of all, it is stated that whether the continuation of the case with the participation of
the transferor is in his or the opposing main party's interest cannot be determined in advance,
because it depends on the specific situation. From this it is concluded that the continuation of
the case is regulated primarily in the public interest, the purpose of which is to ensure the
issuance of a court decision, secured by res judicata, in order to resolve the legal dispute that
has arisen. It is convincingly revealed that the main purpose of the institute is for the legal
dispute regarding the transferred right to be resolved in the initiated proceedings with a decision
giving rise to res judicata not only for the transferor, but also for his legal successor in relation
to the opposing main party (p. 111). On this basis, the conclusion is drawn that the interpretation
of the regulation must be made in such a way that the continuation of the case after the transfer
of the disputed right is not with a view to a unilateral result in the interest of any of the main
parties or the third party acquirer. On the contrary, in view of the adversarial principle and the
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equality of private law subjects, the task of the procedural regulation is to provide an adequate
opportunity for each of these persons to defend their interest in the proceedings that continued
after the transfer of the disputed right (pp. 26 - 27.)

The work specifies what should be understood by “transfer of a disputed right” within
the meaning of Art. 226, para. 1 of the CCP in light of the understanding in procedural theory
that the subject of the claim is not the substantive right or legal relationship itself, but the right
or legal relationship outlined in the statement of claim. It is undeniable that they may differ.
Based on the analysis made, the conclusion is reached that the disputed substantive right is
transferred, and not the disputed asserted right in its capacity as the subject of the claim and the
case. Such a conclusion is made on the basis of the correct position that “it is unthinkable to
transfer legal statements from one person to another, but it is undoubtedly permissible to
transfer civil subjective rights.” (p. 35) In this regard, the author clarifies that such a transfer
of substantive right does not lead to a direct change in the subject of the case, enriching
and further developing the existing argumentation in this direction. Specifically, it points out
that if it is assumed that such a transfer changes the subject matter of the case, significant
problems arise in the hypothesis of a challenge by the transferor or the opposing main party to
the concluded transaction, insofar as whether the case will be brought for the right of the
transferor or that of the transferee will depend on the validity of the transaction (an issue that
will be resolved by the final decision of the court), and from this it will follow that during the
entire period of pendency of the trial neither the court nor the parties will be aware of which
right the case is being brought for; an additional argument is that problems arise in the event of
several consecutive transfers during the pending proceedings (with the untenable thesis that the
subject matter of the case changes repeatedly) — ( pp. 35 — 36. ) The conclusion thus drawn that
there is no change in the subject matter of the case upon transfer of the disputed right allows
one to reach the only possible interpretation of the procedural provision of Art. 226, para. 1 of
the CCP, namely that its purpose is to prevent changes in the parties to the pending proceedings
as a direct consequence of the transfer of the disputed right (p. 40). This leads to the more
general conclusion that the legislature did not wish to link any changes in the parameters of the
pending proceedings as a consequence of the transfer of the disputed right - either as to the
parties or as to the subject matter of the case.

Still in connection with the position that the transfer of the disputed right does not
change the subject matter of the case, the correct understanding is accepted and justified that
since the right acquired by the acquirer does not become the subject matter of the case and the
court will not establish what the situation is with regard to it, the consequences of filing the
claim related to the suspension and interruption of the limitation period under Art. 115, b. “g”
and Art. 116, b. “b” of the Obligations and Contracts Act (p. 131) do not occur with respect to
it.

It is worth noting that the thesis advocated in the work is that the plaintiff's admission
that he transferred the disputed right during the trial cannot be qualified as a change in his
procedural legitimacy, therefore he does not reject in this way his initial claim that he was the
holder of the transferred right, but only states that this right has already been extinguished
during the pending trial (pp. 42 — 43.) In this regard, it is concluded that the procedural
legitimacy of the transferor does not lapse as a result of the transfer of the right (pp. 43.)

The relationship between Art. 235, para. 3 of the CCP and Art. 226 of the CCP has been
analytically and thoroughly examined, insofar as the first text requires the court, when issuing
its decision, to take into account all facts that occurred after the claim was filed, and the second
to some extent excludes this with regard to the transfer of the subject matter of the case made
during the trial. It is correctly noted that Art. 226 of the CCP does not constitute an exception



to the rule of Art. 235, para. 3 of the CCP, insofar as the transfer transaction must be taken into
account when issuing the decision, if the conditions for this are met.

The relationship between Art. 226 of the CCP and Art. 227 of the CCP has been
appropriately and reasonably traced, when due to the specifics of the transfer act (namely an
act of a state body or by virtue of the law) the disputed right or obligation passes to a private
successor. Based on convincing argumentation, it has been accepted that Art. 227 of the CCP
should be applied, i.e. the main party should be replaced by the successor, excluding Art. 226
of the CCP (i.e. continuation of the case between the previous parties (pp. 99 — 105.)

It is worth noting the opinion that the assignment as an act that determines the
application of the institute under Art. 226 of the CCP is not the conclusion of the assignment
agreement itself (which from a substantive point of view is the act of transferring the claim),
but the moment of notifying the debtor of the transfer (pp. 77 — 78.)

Of significant importance is the author's thesis that in the negative declaratory action
for the nullity of a court decision under Art. 270, para. 2 of the CCP, the subject of the action
and the disputed right within the meaning of Art. 226 of the CCP are the consequences of the
unappealable court decision, namely the non-existence of the force of res judicata, executive
force or constitutive effect in view of the type of decision, the occurrence of which is contested
by the plaintiff due to the nullity of the judicial act.

A contribution is the position expressed in the monograph on the procedural position of
the acquirer of the disputed right in relation to the specific features of intervention in the case.
These features are that he claims that he has acquired rights against the opposing main party,
and in cases where he has acquired an absolute right, it would also be opposable to the other
main party, and these are rights that are dependent on the disputed right; that the position of the
opposing main party is objectively disadvantageous for the acquirer; that the acquirer is bound
by res judicata of the decision regardless of whether he participated or not in the case as an
assisting party. Based on these conclusions, it is concluded that the interest in additional
intervention of the acquirer of a disputed right has a different basis compared to the typical
hypothesis of intervention, as well as that the right acquired by him itself arises as contested,
from which his right of action arises in relation to the opposing main party (pp. 133 — 134.)

When clarifying the content of the decision and its res judicata, which, according to Art.
226, para. 3 of the CCP, also binds the transferee, it is accepted that the questions that arise are
similar to those that are generally raised when facts relevant to the disputed material legal
relationship occur during the pending case - after the claim has been filed. ("This means that
one must start from clarifying the more general question of the manifestation of the claim
process as a defense and sanction when applying the rule of Art. 235, para. 3 of the Code
of Civil Procedure.” - p. 170). In view of this, the understanding of the theory (Prof. Stalev)
and the practice has been adopted and further developed that there is a difference in the
objective limits of res judicata of the various decisions denying the existence of the right - they
may establish either that the right did not arise at all and never existed, or that the right arose at
a certain moment, existed during a certain period, and then, due to the occurrence of a new fact,
ceased to exist (see p. 172). In this regard, the understanding has been derived that when
transferring an existing disputed right during a pending process, the decision confirmed by res
judicata will establish both the emergence and existence of the right in the period until the
conclusion of the transfer transaction, as well as its non-existence for the following period in
the legal sphere of the transferor (p. 176). It is accepted that such a decision would be protective
for the transferor for the period in which its existence is established in its legal sphere and
punitive for the period following the transfer. The situation is reciprocal with respect to the
opposing main party.

The issues of the effect of the decision’s res judicata on the acquirer of the disputed right
and the exceptions introduced in Art. 226, para. 3 of the CCP are discussed. The procedural
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significance of the registration of claims under Art. 114 of the Ownership Act is examined in
detail.

The analysis of the second exception under Art. 226, para. 3 of the CCP has provided
support for arguing the understanding that it has introduced a general rule, valid not only in the
hypothesis of Art. 78 of the Ownership Act. More specifically, it follows that the acquirer is
bound by an unfavorable res judicata of the decision only for the period until the conclusion of
the transfer transaction, but not for the following period, because after this moment his legal
position is not dependent on that of his grantor.

In connection with the clarification of the objective limits of res judicata, by which the
two main parties and the transferee are bound under the terms of Art. 226, para. 3 of the CCP,
the various hypotheses that may arise in the transfer of a disputed right that is the subject of the
case, as well as in the transfer of a disputed right that is not the subject of the case, have been
discussed.

The question is raised whether a claim can be upheld if an existing right, which is the
subject of the case, has actually been transferred. A positive answer is motivated, as it is
accepted that “the law gives a clear indication that if the claim was justified until the transfer,
it can be upheld, but upon reflection in the operative part of the decision that this upholding is
under the conditions of Art. 226 of the CCP due to a concluded transfer transaction with the
acquirer, which must be individualized.” (p. 209). It is accepted that “the decision and its res
judicata will establish the existence of the right of the transferor for the period until the
conclusion of the transaction and its non-existence due to its transfer to the transferee for the
following period until the completion of the legal search.” (p. 209).

The specific issues raised by the transfer of disputed rights in condemnation and
constitutional litigation are examined. It should be noted the reasoned understanding that the
law allows a condemnatory decision to be issued upon transfer of the disputed claim by a
plaintiff, but not as an enforceable title in his favor, but as an enforceable title in favor of the
acquirer (transferee). (p. 218). With regard to the limited applicability of the institute of transfer
of a disputed right in the constitutive claim process, arguments are presented that are derived
from the specific nature and function of the constitutive claim process, in which the right to
alter a legal relationship is not only established, but also satisfied (it is enforced against the
defendant), thereby revealing similarities with enforcement proceedings.

Serious arguments are also presented in support of the understanding that the institute
is applied to a limited extent in claim proceedings under Part Five of the Code of Civil
Procedure, since they have a number of peculiarities due to their close connection with the
enforcement proceedings, which they accompany and whose substantive legality they ensure.
It is worth noting that when the creditor is replaced in the enforcement proceedings by his
private legal successor in the enforcement proceedings under the procedure of Art. 429, para. 1
of the Code of Civil Procedure, the same rule should be applied to claim proceedings in which
the creditor is legitimately entitled to participate.

Articles and studies:

1. Kameliya Tsolova, Procedural Significance of the Registration of Claims under
Art. 114 of Ownership Act , IUS ROMANUM, issue:l, 2024, pp.:482-502, ISSN
(online):2367-7007, (CEEOL).

The article analyzes the procedural significance of the registration of claims under Art.
114, para. 1 of the Ownership Act. Arguments are proposed in support of the understanding
that the registration of claims gives rise to not only substantive but also procedural
consequences. The conclusion is reached that the requirement for registration of all claims
provided for in the law gives rise to the same intra-procedural (Art. 114, para. 2 of the
Ownership Act) and extra-procedural (Art. 226, para. 3 of the CCP) consequences. It is assumed
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that the function of registration is to guarantee the possibility of the acquirers of disputed rights
to take part in the pending proceedings, and in the absence of registration they are not bound
by res judicata of the decision.

2. Two from the publications address issues related to the types of necessary
camaraderie and are on the occasion of the interpretative practice of the Supreme Court of
Cassation - Kameliya Tsolova, Compulsory or optional necessary comrades are the parties
to a contract following a third party's claim for its nullity, Commercial Law, issue: 1, 2022,
pp.: 25-35, ISSN ( print ): 0861-6892 and 3. Kameliya Tsolova, On the Types of Necessary
Companionship and Interpretative Decision No 3/2016 of the General Assembly of the
Civil Chambers of the Supreme Court of Cassation , Commercial Law, issue: 1-2, 2020, pp.:
5-25, ISSN ( print ): 0861-6892. A critical review has been made of the decision adopted in
Interpretative Decision No. 3/2016 of the Supreme Court of Cassation, that spouses are not
mandatory necessary companions in claims brought by or against them for ownership of items
or properties acquired in the regime of marital community of property. Arguments are also
presented in favor of the understanding that when a claim is brought by a third party for the
nullity of a contract concluded between others, the parties to the contract are mandatory and
necessary companions in the process.

4. Kameliya Tsolova, On the Applicability of Article 226 of the Code of Civil
Procedure in Proceedings Concerning the Controversial Judicial Administration of Civil
Relations, Commercial Law, issue:4, 2021, pp.:5-13, ISSN ( print ):0861-6892

The article substantiates the understanding that the institute of transfer of a disputed
right does not apply in proceedings for disputed judicial administration of civil relations,
including in proceedings under Art. 32, para. 2 of the Ownership Act. This is justified by the
nature of these cases, as it is accepted that it requires the acquirers, not their grantors, to
participate in the proceedings.

5. Kameliya Tsolova, On the Reasons of the Negative Declaratory Claim for
Ownership, Commercial Law,, issue:3, 2020, pp.:25-47, ISSN ( print ):ISSN 0861-6892

The study presents a critical understanding of the established thesis that the negative
declaratory claim for ownership has no basis. It is accepted that it has a basis, which must be
introduced by the plaintiff in the claim as one of the three features individualizing its subject
matter.

6. Kameliya Tsolova, On the question whether the power of attorney for the
conclusion of the substantive contract empowers the proxy to conclude the arbitration
clause in the contract, Conference Proceedings: Scientific Research in Memory of Assoc.
Professor Kristian Takov, editor(s) Professor Doctor of Law Ekaterina Mateeva and Professor,
Doctor of Law Ivan Ruschev, University Publishing House

The article discusses the need for an explicit power of attorney for the inclusion of an
arbitration clause in a substantive contract. The conclusion is substantiated that the law does
not introduce such a requirement, which is supported, including by the adoption of the
Interpretative Decision No 5/2014, that in the absence of restrictions on the scope of the
representative authority contained in the power of attorney, it includes the possibility for the
attorney-in-fact to choose and negotiate all elements of the content of the substantive contract.

7. Kameliya Tsolova, Some Questions Regarding the Recognition of Joinder Claims
Yearbook of Sofia University St. Kliment Ohridski, Department of Law, issue:86, editor(s):
Prof. Dr. Sasho Penov (Editor-in-Chief), Prof. Doctor in Law. Tsvetan Sivkov, Prof. Dr. Anelia
Mingova, Prof. Dr. Plamen Panayotov, Prof. Dr. Daniel Valchev, Prof. Dr. Plamen Kirov,
Assoc. prof. Dr Nina Gevrenova, Assoc. prof. Dr. Boryana Museva, Yavor Mihailov, St.
Kliment Ohridski University Press, 2019, pp.:195-225, ISSN (print):1ISSN (print):0081-1866

The study examines in detail the issues related to the recognition of objectively joined
claims and the issuance of a decision under Art. 237 of the CCP. The individual hypotheses are
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examined, and in summary it is accepted that the issuance of a decision upon recognition of all
or some of the claims filed is not always permissible.

8. Kameliya Tsolova, Admissibility of Reversal of Effective Rulings, rendered in
Action Procedure, lus romanum , issue: 2, 2015, pp.: 884-898, ISSN ( online ): 2367-7007

The article presents considerations that, as an exception, annulment should be allowed
in relation to the effective ruling for termination of the case due to the withdrawal of a claim
/or appeal — upon termination of the proceedings in the relevant instance/, as well as due to the
conclusion of a court settlement. Again, as an exception, a ruling under Art. 288 of the CCP,
which does not allow cassation review, may also be subject to annulment, but only when the
defect affects only it, and not the effective court decision.

In summary of the assessment of the works submitted in connection with the
competition, it should be noted that they represent original and in-depth developments on
essential and intriguing issues of civil procedural law, while at the same time demonstrating an
exceptionally high level of knowledge and expertise in civil substantive law.

In view of the above, | believe that the candidate for the current competition, Assoc.
Prof. Dr. Kameliya Tsolova, possesses high qualities that meet the essential criteria for
obtaining the academic position of professor. | believe that she meets the requirements in this
regard according to the ZRASRB, PPZRASRB and the Regulations of the Sofia University "St.
KI. Ohridski."

Therefore, | recommend that the scientific jury make a proposal to the Faculty of Law
of the Sofia University "St. KI. Ohridski" to elect Assoc. Prof. Dr. Kameliya Nikolaeva Tsolova
to the academic position of "professor” in the field of higher education "3. Social, economic
and legal sciences”, in the professional field "3.6. Law (Civil procedure) ", for which I
confidently vote.

Respectfully:

(Prof. Dr. Pavel Sarafov -
associate professor at NACID)



