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W3CIICBAHU pa3IMYHU BBIPOCH, CBBP3aHW C TpaxkJaHCKHs mporec. Te3n
nyOnMKalMy He ca U3IO0J3BaHU 3a ydacTue B MPEIXOeH KOHKYpC 3a 3aeMaHe Ha
aKaJeMUYHA JJIBKHOCT U ca IyOJIMKYBaHH CJe]l 3allUTaTa Ha IUCEePTallMOHHUS TPY T

3a MpuI00MBaHe HA HAy4YHAaTa U 00pa3oBaTeIHa CTENEH ,,JOKTOP .
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H3CJICABAHC, OCEM CTYANH U CTAaTHUM.
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Kamenus [lonosa, IlpexBbpisine Ha cnopHo npaso, CUBU, Codus, 2024,
ISBN:978-619-226-295-2.

Monorpadusra ,,IIpexBbpiasine Ha crnopHO mpaBo™ € B oOuy odbeM oT 288
CTpaHMLIM M BKIIOYBA YyBOJ, IIECT TIJIaBM, 3akioueHue u Oubmuorpadus. B

O6ubnuorpadusTa ca BKIIOUEHH 85 3arjaBusl.

II'spBaTa riaBa e nmocBeTeHa Ha o0lIaTa XapaKTEPUCTUKA HA Pa3TIIekKTaHUS
MpoLeCyalieH UHCTUTYT. HarpaBeH € KpaTbK UCTOPUYECKH U CPABHUTEIHO-TIPABEH
Iperie]] Ha pa3JInYHUTE MOJIENIN Ha PETyJIallisl Ha IPEXBBPIISHETO HA CIIOPHU MPaBa
o BpeMme Ha Bucsanl mnpouec. (OuepraHum ca MNOpeau3BUKATENICTBaTa Ipea
npolecyainarta ypeada, CbIIbTCTBAllla MaTepUATHOINpaBHATa JOMYCTUMOCT Ha
MPEXBBPIISIHETO HA CIIOPHU TIPaBa, KaTo € MPUETO, Y€ OCHOBHUSAT MPOOJIEM € CBbpP3aH
C TOBA, Y€ TO Ch3/laBa OMTACHOCT HCKOBOTO MPOU3BOJICTBO U MOCTAHOBEHOTO CHIACOHO
pelIeHrne 1a He MOKe Ja U3MBJIHU CBOSTA (PYHKIMS — Ja pa3pelid OKOHYATEIHO
IIpaBHUS CIOpP, B KOMTO BEUE CE OKa3Ba HAMECEHO M TpeTo 3a Jenoto quue. C ornen

Ha TOBa, KaTO BOACIIA CC OUYCPTAaBa 3aia4aTa Ha IIpoLcCyaiHara ypez[6a Ja obe3reun
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0OBBP3BAHETO HA MPUOOpETaTEINIs Ha CIIOPHOTO MPaBo OT res judicata Ha peleHueTo,
MIOCTAHOBEHO BBB BHUCAIIOTO MPOU3BOACTBO, IO BpEeME Ha KOETO € CTaHajo
NPEXBBPJISIHETO Ha CHOpHOTO mpaBo. QOuepTanu ca ABarta mnpeobiIagaBaIIy
3aKOHOJATENIHU MOJela - MPUOOPETATENAT J]a 3aMEeCTU MpaBoAaTeNs B ASIOTO U J1a
OBe 0OBBp3aH OT MOCICIUIINTE Ha PEIICHUETO KaTo CTpaHa, Wiu Ja Ob/ie 00Bbp3aH
OT pelIeHHeTo, 06e3 Ja ce MpeaBUkKAa 3aAbJIKUTEIIHO YYaCTUETO My KaTo CTpaHa,
Py KOETO OOBBP3aHOCTTA € B KAYECTBOTO MY Ha TpeTo jmie. Mallko moBede
BHUMAaHHE € OTIEJICHO Ha T'epMaHCKaTa perjiaMeHTaIus W TpaBHA JIUTEparypa ¢
orjiell Ha TSAXHOTO BIMSHHUE BBPXY OBJTapckaTta MO3WTUBHO-TIPABHA ypenoa,
JOKTpUHA W IOpHCHpyaeHnus. HakpaTko ca TpeacTaBeHW BKIIFOYUTEITHO JIBETE
MOAIbPKaHU TEOPUH BHB BPB3KA C NMPUIOKEHUETO HA WHCTHTYTA - TEOpHUS 32
PEJICBAaHTHOCTTAa W TEOpHUS 3a UpeleBaHTHOCTTa. HampaBeH e wu3Box, de
MPOIBJKABAHETO Ha JEJIOTO € YPEASHO OCHOBHO B OOIIECTBEH UHTEPEC, KaTO IIeNITa
€ J1a ce o0e3neur MOCTaHOBSIBAHETO Ha ChAEOHO pemieHue, ckpeneHo cbe CIIH, 3a
na ObJie pa3pelicH Bb3HUKHAIHST IIPABEH CIIOP 10 OTHOIIICHHE HE CaMO Ha TJIABHUTE
CTpaHU, HO U Ha mpuoOperarenutre uM. ChIlIEBpEMEHHO € MPUETO, Y€ 3ajlaya Ha
npoliecyaliHata ypeada € Ja mpeJocTaBu aJeKBaTHa Bb3MOXKHOCT Ha BCHUUKH TE3U
JuIa J1a 3allUTiIT CBOUTE MHTEPECH B MPOIBIDKUAIOTO CIEA MPEXBBPIISHETO Ha

CIIOPHOTO IIPpaBO IMPOHU3BOJCTBO.

B Ta3u rnaBa mocnenoBaTenHo ca pasrieAaHd OCHOBHHUTE BBIIPOCH, KOUTO
ypendata Ha ui. 226 I'TIK noaura, kato mbpBUTE J1Ba ca CBbP3aHU C MpEAMETa Ha
JENOTO M BUJA Ha I[polecyallHaTa JETMTUMAalus Ha MPEXBBPIUATENS Clel
MPEXBBPIAIHETO HA CHOPHOTO mpaBo. IlpeacTtaBeHM W aHANM3UpPAHU ca
NOAIBbP)KAHUTE B TEOpUS U ChJAcOHATA MPAKTHUKA MPOTUBOPEUYMBU CTAHOBUIIIA.
[IpennoxkeHn ca KPUTHUYHU CHOOpaKEHHUsS 110 OTHOIIEHHE Ha TE3UTe, ue
MPEXBBPIISHETO HAa CIIOPHOTO MPABO BOJIU €X lege Uiy 1o mbTsa Ha U3BMEHEHUETO Ha
NEeTUTYMa Ha UCKa JI0 IPOMsIHA B IPEAMETA Ha JIEI0TO, U3pa3sBallla Ce B 3aMECTBAHE
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Ha IIPABOTO Ha MPEXBBPIUTEINS ¢ TOBA Ha MpuodperaTens. Ha Tazu ocHOBa, KakTo U
C orjen ThIKyBaHETO Ha mpaBHata ypenda (wi. 226 ['TIK), e nanpaBen u3Bos, ue u
CJIe]l IPEXBBPIIIHETO HA CIIOPHOTO MPABO MPEIMET HAa MCKAa U Ha 00pa3yBaHOTO C
HErOBOTO IPEASBSABAHE MPOU3BOJICTBO OCTaBa NpaBOTO Ha npasojarens. C ornen Ha
TOBA € U3BEJICHA U T€3aTa, Y€ HE HACThIIBA MPOMSIHA B IIPOLIECyaTHATA JIETUTUMALIHS
Ha MPEXBBPJIUTENS - KOTaTo TOM € OWJI Mpeau MPEeXBBPIISHETO TJaBHA THIIUYHA
CTpaHa KaTO MPETEHIWpaH TUTYJSp Ha CIOPHOTO MpaBO, TOM OCTaBa CTpaHa C
TUMHWYHA TIPOIIecyaliHa JETUTUMAIIUS U clie]] ToBa. ToBa € 000CHOBAIO M3BOJA, Ye
00BBp3aHOCTTA Ha mprobpeTaTens Ha ciopHOoTO npaBo oT CITH Ha mocTaHOBEHOTO
CchAeOHO pemreHne cbriaacHo wi. 226, an. 3 I'TIK He ce apmkm Ha TOBa, 4e
MpaBOAATEINST € OWII MPOIeCyalieH CyOCTUTYEHT, 3all[0TO TOM € MPOIBIKIII J1a BOAU
JIEJI0OTO 10 OTHOIIIEHHE HA CBOETO — MPEXBBHPIICHOTO MPaBO, & HE IO OTHOLIEHUE HA
paBoTO Ha TpeToTo Juie. Karo ocHoBa Ha Ta3u 0OBBP3aHOCT € UACHTU(DULIUPAHO
MIPAaBOIIPUEMCTBOTO M ChIIECTBYBallaTa IpPH HErO 3aBUCUMOCT Ha MPABHOTO
MOJIOKEHWE Ha MPaBOIPUEMHHMKA OT TOBAa Ha MpaBoJaTelsi MO OTHOUIEHHWE Ha
MpEXBBPICHOTO MNpaBo. C orjea Ha TOBa € OTAEJICHO BHUMAaHUE Ha MPaBOTO Ha
MCKOBa 3alllUTa Ha MpUoOpeTaTelis, KaTo MO-CHEeIUaHO ca WU3CIeABAaHU HErOBHUTE
3aIUTHU B3MOKHOCTH IIPU CIIOP OTHOCHO CHIIIECTBYBAHETO HA MMPABOTO HA HETOBUS
mpaBojiaTeN,  SBABAIO C€  MPEIOJUIUAIHO  CIOPSAMO  MPUAOOUTOTO  OT

MIPaBONIPUEMHUKA MPABO.

Tpertusr chiecTBEH BHIIPOC BbB BPb3Ka C (PYHKIIMOHUPAHETO HA MHCTUTYTA €
CBBp3aH C MPUJIOKUMOCTTA Ha TIpaBWwiioTo Ha wi. 235, an. 3 I'TIK u ce orHacs 110
TOBA JIaJIM CHABT TPSOBA J1a B3eMe MPeBU/ IPEXBBPIISIHETO HA CIOPHOTO MPABO MPH
IIOCTAHOBSIBAHE Ha peEIIeHHeTo Mo Aenoro. Ciex mperiaes Ha Ppa3IUYHUTE
CTAHOBHILA, € MPUETO, Y€ PEJIECBAHTHOCTTA Ha CHEJIKaTa, ¢ KOSATO CE MPEXBBPIIST
CIIOpPHM TIpaBa WM 3aIbJDKCHHS, 3aBUCU OT MaTepHAHONpaBHUS 3aKOoH. IMEHHO
TOW € TO3W, KOWTO TMPEABMXKIA YCIOBUATA 33 HEWHATa JEUCTBUTEIHOCT U
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MOCJICAUIINTE OT CKIIIOYBAHETO M, KaTO B T€3W HACOKH OOCTOSITEIICTBOTO, Y€ CE
MPEXBBPIIS CIOPHO MPaBo € 0e3 3HaueHue. B Ta3u Bpb3Kka € 3acThIIeHO pa3OrupaHeTo,
Ye KOTaTo ca HaJUIe YCIOBUATA 32 TOBA, MPEXBBPIISHETO HA CIIOPHOTO MPABO WIH
3aIbJDKEHUE clie[Ba 1a ObJie CboOpa3eHo OT ChJla MPH MOCTAHOBSIBAHE HAa ChACOHOTO
peumienue Ha ocHoBanue wi. 235, an. 3 I'TIK. CpoTBeTHO, HE3aYMTAHETO Ha
MpEeXBBPINUTETHATA CACIKA B JIEJIOTO, KOraTo ca OWIM HAIMIE YCIOBUATA 3a TOBA,
npeacraBisiBa Hapymenne Ha wi. 235, ain. 3 I'TIK, koeTo € 0OCHOBHO B HHTEPEC Ha
HIIeIa — MOJ0KEHHEe, KOETO HE MOXKE J1a ObJIe BB3MPHUETO, 3AI[0TO BIM3a B KOJIU3US

C peaula NPUHIKUIN Ha TPAXKIAHCKUS MPOLIEC.

BbB BTOpaTa Iri1aBa € ouepTaHO NPWIOKHOTO MOJIE HA UHCTUTYTA ChIVIACHO
ypenbaTta My B MaTepusiTa Ha UCKOBOTO IPOU3BOJCTBO. OObpHATO € BHUMAaHUE Ha
OCHOBHUTE MPEANOCTAaBKH, KOUTO 00YCIIaBAT NPUIIOKEHUETO Ha ypeadaTa — BUCSIIIO

JIeJI0, CTIOPHO TIPABO U MPEXBBHPIIUTENICH CIIOCO0.

BBB Bpb3Ka ¢ 001IONPHUETOTO MOJIOKEHUE, Y€ MHCTUTYTHT CE TIPUJIara, Korato
CIIOPHOTO TMPaBO € MPEXBBPIEHO ClieJ MPeasBsIBAHETO HAa HCKa, € OOChACHA
CIIOpHATa XHUIOT€3a Ha U3BbpIUIEHA IMpead mpoleca IecHs, CcTraHaia
MIPOTHUBOIIOCTaBMMA HA OTBETHUKA IO BPEME Ha BUCAIITHOCTTA Ha 1e7I0TO. M3I10KeHH
ca apryMeHTH B IOJKperna Ha pa3OupaHeTo, ye MPUIOKUMOCTTA HAa HMHCTUTYTA
3aBHCH OT MOMEHTA Ha ChOOIIaBaHe Ha IIeCUATa, KaTo MpH ChOoOIIaBaHe 0 BpeMe Ha
BHCSIIO MPOU3BOACTBO MHCTUTYTHT HA MPEXBBHPIISIHE HA CIIOPHO TIPABO CJIE/ABA JIa
HaMmepu TmpuwioxkeHue c edekra oT oOBbp3BaHe Ha InecuoHepa ot CIIH nHa
pEIICHUETO, MaKap JOTOBOPHT 3a LIECHs J1a € CKIIIOUEH Mpeau o0pa3yBaHe Ha JIEI0TO.
Pasrnemanu ca BhIpocHTEe Ha MPWIOKHMOCTTA HA MHCTHTYTAa IMPH IOCIIEIBAIIO
00EKTHBHO ChEJMHSIBAHE HA MCKOBE, N3MECHECHHE Ha MPEAMETa Ha MCKa, 3aMECTBaHE

Ha ctpaHa no wi. 228 I'TIK, 3akonHo npuemctso no wi. 227 I'TIK.
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OtneneHo € BHUMaHHWE HAa WU3ACHSIBAHE HA ChIBPKAHUETO HA MOHSITHETO
,,CIIOPHO TMpaBo‘‘ Mo cMUChIa Ha wi. 226, an. 1 I'TIK. Cnen npersien Ha u3pazeHUTE
pa30Oupanusi, € Bb3NpueTa HAeHTU(UIIMpaHaTa B CcbhAeOHATAa MpaKkTUKa Te3a, 4e
0o0XBaThT Ha JEHCTBME HA MHCTUTyTa CJEABa Ja CE OINpENeNud Ha OCHOBaTa Ha
MPWIOKHOTO MoJie Ha wil. 298, an. 2, npeni. BTopo I'TIK, kaTto ce oTuere BpeMeTo Ha
MPEXBBPIIAHETO U BbBeAeHUTE B uil. 226, ain. 3 I'TIK orpannuenus. Ha ta3u ocHOBa
KaTo O€3CIOpPHO € TMPHUETO, Y€ B MPUIOKHOTO II0JIE HAa HMHCTUTYTa BIK3a
MPEXBBPIISIHE OT CTPAHUTE BHB BHUCSIIUS MPOIEC HA IMpaBa, KOUTO ca 3asBEHH 3a
3allMTa KaTo MpPeaMEeT Ha MpeAsBeHUs UCK. JIOMBbIHUTETHO € HalpaBeH U3BO/I, Ye
KaTo ,,CIIOPHO MpaBo‘‘ cleBa Ja ce KBAIU(PUIUpPAT U TE3U IMpaBa, KOUTO, BIIPEKH
Yye He ca MPeIsBEeHU C MCKa M He ca CTaHaJIM MPEIMET Ha JIeJI0TO, MOPaau CBOSITA
HECHBMECTUMOCT C ITpaBata [0 UCKa, MOTAaT J1a CE OKaXaT OTPEUCHU WIIK OTPAHUYECHU
o o6xBat (06em) ot CITH nHa pemenneto. [Io oTHOMmIEHHE Ha TOBa JaK B 00XBaTa
Ha MOHATHETO ,,CTIOPHO NPaBo‘‘ o cM. Ha wi. 226 I'TIK Biu3aT u 3aabKeHUATa HA
CTpPaHUTE, KOUTO Ca MPEAsIBEHN KAaTO MPEIMET Ha MCKa U MO0 YHETO ChIIECTBYBaHE
CHIBT 1€ Ce MPOU3HEce B ChAeOHO pelieHue, ckperneno cbe CITH, e aprymentupano
pa30upaHeTo, Ye MpH 3aMecTBaHe B ABJIT UHCTUTYTHT HAMUpPA MPUIOKEHHUE, HO HE
Hamupa npu BerbnBaHe B AbJIT no wi. 101 33]], kbaeTO HE € HAHIE CHIIUHCKO
MPEXBBPIIAHE HA 3aIbJKEHUE, Thil KATO IPU HETO IbPBOHAYAIHUAT IJIBXHUK OCTaBa
3aIbJDKEH, KaTO Hapel C HEro ce 3aabjbKaBa oOlle €AHO Juue. Bw3npuero e
apryMEHTHUPAHOTO B TeOopHsTa pazOupaHe, 4e MPeAaBaHETO Ha BIAJCHUETO BHPXY
CIIOpHATA BEl] OT CTPaHa MO BUCSIIO UCKOBO TPOU3BOACTBO, B KOETO CE€ pelliaBa CIop
3a BEIHU IpaBa BbPXY Ta3W BEIll, MPEJCTaBIISIBA CAMOCTOSITETHO OCHOBAaHHUE 3a
MPUWIOKEHUETO Ha HMHCTUTYTa. Bb3mpuerata Te3a, 4e MPUIOKHOTO IMOJE€ HaA
MHCTUTYTAa CJEABA J1a CE ONPEIEIN Ha OCHOBaTa Ha wi. 298, ain. 2, npenn. 2 ['TIK, e
JIaJIo OTopa 3a U3BOAA, Y€ MO MPUHIMI MUHCTUTYTHT HA MPEXBBPJSHE HA CIOPHO

MpaBo, YUATO Led U PYHKIMS € J1a OCYeTH OIMACHOCTTa OT ObJCIIO Bb30OHOBSBAHE
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Ha Beu€ OKOHYATEIHO pa3pelleH IIpaBeH CIop, T.€. Ha crop, paspemeH cbe CITH,
HAMa U HE CJe/iBa J1a HaMHpa NPWIOKEHUE MO OTHOIICHHE HA MPAaBHU CIIOPOBE,
MpeasiBEHH 3a pas3riex/iaHe B JeI0TO C Bb3paxeHus. V3kimouenue ce Habt01aBa o
OTHOLLIEHHWE Ha JABeTe Bb3pakeHus no wi. 298, an. 4 T'TIK. AprymeHtupan e
MIOJIOKUTEJIEH OTTOBOP Ha BBIPOCA 32 MPUIIOKUMOCTTA Ha MHCTUTYTA B CIydau, IpU
KOUTO MPEXBBPJICHOTO MPAaBO MMa 3HAYEHHE CAMO C OIVIe] Ha MpolecyalHara
JeTUTUMAIM Ha CTpaHaTa-npexBbpiuTel. Pasrienanu ca u peauna crneudu@uiHu

XUIIOTC3U B YCTAHOBUTCIIHUA UCKOB IIPOIICC.

OOcbheHN ca BBIPOCHTE 3a BHJA U XapakTepa HA MPEXBBPIUTEIHOTO
OCHOBaHHUE, KaTO € CIOJAENIEHO U AOMBIHUTEIHO apryMEHTUPAHO pa30upaHEeTo Ha
npo¢. Cranes, ue ypeadara ce mpuiara npu MpexXBbpisSHE MO CUJIaTa Ha MpaBHA
CHEJKA, HE U IIPU IPEXBBPIISTHE C aKT Ha Abp>KaBeH oprad. OTIeIeHO € BHUMAHHUE U
Ha HEMPWIOKUMOCTTA HA UHCTUTYTA NPH T. HAP. ,,p)ECTUTYTUBHO ITPABOIIPHUEMCTBO .
Pasrienanu ca HSIKOM M3UCKBAaHUA KbM IpaBoAaTellss U MpUOOpeTaTelis, KaTto €
MOAKPENEHO pazdupaHe, 4e MHCTUTYTHT C€ MpuUjiara U mpH CJeBallo NPeXBhPIIsTHE

Ha MpUAOOUTHUTE MTpaBa OT MbPBOHAYATHUS TpUOOpETaTEN HA TPETH JIUIIA.

['naBa Tpera e oOpueHTHpaHa KbM M3ACHSIBAHE HAa €QEKTUTE OT
MPEXBBPISHETO HA CIOPHOTO IMPABO BBPXY MNPOLECYATHOTO TOJOXKEHUE Ha
npaBojaTenst U npuodperarens. HezaBucumMo oT mpueToTO, Y€ NMPEXBHPIISIHETO HA
CIIOPHOTO MPABO HE BOJIM 0 IPOMsIHA BbB BUa HA MIPOLIeCyaaHaTa JICTUTUMALIUSI Ha
IpaBoJiaTelNsl, 3all0TO TOM Ha TOBa OCHOBAaHME HE NPUAOOMBA IOJIOKEHHETO Ha
npoliecyalieH CyOCTUTYEHT, € 00bpPHATO BHUMAHKE, Y€ Pa3lopeKIaHeTO ce OTpa3siBa
BbPXY IPOLIECYATHOTO IOJIO)KEHHE Ha IpaBOJaTENsl, NOPAXIANKU ONpeeiIeHH
orpaHuueHus B Hero. Ha Ta3um ocHOBa ca pasriefaHy BhIIPOCUTE 3a TOIYCTUMOCTTA
Ha OTTEIJIIHETO M OTKa3a OT HUCK, KAKTO U TE3U CBBP3aHU ChC CKIIOUYBAHETO HA

C’bI[C6Ha CHOFOI[63. HpI/IeTO €, 4€ HC3aBHCHUMO AaJIM HUIICUOBT, NJIM OTBCTHHUKBT €
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MPEXBBPIINII CIOPHOTO MIPaBO, OTTETJISIHE HA UCKa € JomycTuMo. [1o oTHOoLIeHne Ha
JOIMYCTUMOCTTA U MOCJIEIULIUTE HAa OTKa3a OT UCK € CIIOAEJIEHO M JOMBIHUTEIHO
apryMeHTHpaHO pa3OUpaHeTo, Y€ Ciell MPEXBBPJISIHETO Ha CIOPHOTO MPaBO OT
UIIENa OTKAa3 OT UCK € HEeNOmyCTUM. 1Ol € NOIyCTUM, KOraTo OTBETHUKBT €
MPEXBBPIUI CIOPHOTO MPaBo, HO ypeaenute B wi. 233 I'TIK nocnenuum Hsima fa ce
OoTpa3aT B MpaBHaTa cdepa Ha HeroBute mnpuodperatenu. [lo oTHouIeHME Ha
BB3MOXKHOCTTA MPaBOAATENIAT KaTO IJIaBHA TUIMYHA CTPaHa Ja CKIIOYM ChAcOHA
croroi0a, € MpUeTo, Y€ TS 3aBUCH OT TOBA JAIM TOM CE € pa3nopeInil U3LSUIIO ChC
CBOETO IMpaBO B IMOJi3a Ha MpuoOperaress, WKW € MPEXBbPIWI CaMO 4YacT OT
CBhABpKAIIUTE CE€ B HEro mpaBomolnus. BB BTOpaTa XuIoOTe3a € CHIOIECICHO
pa3oupaHeTo, ye MPEXBHPIUTEISAT MOXKE J1a CKITIOUN ChAeOHa CrIoro10a, HO HeMHaTa
CIIH nsma na oOBbpxke mnpuoOperatenute Mmy. OTIeIeHO € BHUMAHUE U Ha
npoOJieMHTe, CBbP3aHU C MIPEXBHPJIIHETO HA CIIOPHO MPABO B KOHTEKCTa Ha JIBETE
HETUIIMYHU CHACOHU pelleHuss — mpH npuszHanue Ha ucka no wi. 237 T'TIK u

HENPUCHCTBEHO 1O 4. 238-239 I'TIK.

OOcbaeHu ca v NOCHEIULIUTE OT IIPEISIBIBAHETO HA MCKA C OTJIE] Ha IPABHOTO
MOJIOXKEHHE Ha MpUoOpeTaTessi, KaTo € MPUETO, Y€ MOXKE Jla Ce MpEeAsBU UCK 3a
NPUAOOUTOTO OT YACTHUS MPABONPUEMHHUK MPaBO MEXAYy HEro M HacpelrHata (Ha
MPEXBBPIIUTENS) TJIABHA CTPaHa, KaTo ca HAJIMIIE YCIOBUATA 3a CIIMpPaHe 1o 4. 229,
an. 1, 1. 4 I'TIK BbB Bpb3Ka C BUCSIIMS MPOLEC OTHOCHO IPABOTO HA MTPaBOAATEIS.
CplUIeBpEMEHHO € H3BEJEHO pa3dMpaHEeTo, Y€ HE camMoO MpaBOAATENST, HO U
npuoOpeTaTesanuTe Ha CIIOPHU IMpaBa Mo cuiara Ha 3a0panara mo wi. 126 T'TIK ne
MOraT Ja OpeasBsAT MCK CpElly HacpellHaTa IJIaBHA CTpaHa IO ChIIUS CIOPEH
OpeaIMeT, MO KOWTO € 00pa3yBaHO BHCALIOTO HPOU3BOACTBO. (OTHOCHO
MaTepUaIHONPABHUTE MOCICAUUM OT MPEASBIABAHETO HA HCKA, W IO-CHELUATIHO
COMPAHETO M NPEKbCBAHETO HA [JABHOCTTA, € CIIOJEJICHO pa30upaHeTo, ue
MPAaBONPUEMHHUILIUTE Ha OTBETHHMKA ca OOBBP3aHU OT H3BBHIPOLECYAUTHUTE
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MaTepUATHONPABHU MOCIACIULA OT TMPEASBSIBAHETO M YBa)KaBaHETO HAa MCK 3a
COOCTBEHOCT (WJIH Ipyro BelrHo mpaBo). ChIIEeBPEMEHHO € HallpaBeH U3BOJ, Y€ Thil
KaTo NpugoOUTOTO OT MpHOOpeTaTess Ha CTpaHaTa MpaBO HE CTaBa MpeAMET Ha
JEJIOTO U CHABT HIMA Jla YCTAHOBSIBA MO HETO B CHACOHOTO PELICHUE, TO CIPSIMO
HEro HE HACTHIBAT MOCJIEIUIIMTE OT MPEASBABAHETO Ha MCKa, CBbP3aHU CbC
CIIMPAHETO M MPEKbCBAHETO HA MaBHOCTTA MO wi. 115, 6., x*“ m un. 116, 6. ,,6° 33/1.

OtneneHo € 3HAYMTENHO BHHUMaHME Ha MpoOjeMaThkaTa, CBbp3aHa C
BCTHIIBAHETO M MPUBIMYAHETO HA MpHOOpeTaTeNs KaTo MOoANOoMaraiia CTpaHa
chrimacHo wi. 226, an. 2 I'TIK. IlociegoBaTenHo ca pasriegaHd 0COOEHOCTUTE Ha
MHTEepeca Ha MpuoOperarenss B CpaBHEHUWE C TUMHMYHATA XHUMoTe3a. B3eto e
CTaHOBHUIIIE 10 PEAUIIA CIIOPHU BBIIPOCH B pas3TiiexkgaHaTa MaTepus - OTHOCHO CpOKa
3a JIOIBJIHUTEIHO BCTHIIBAHE M 00’KaJIBa€MOCTTa HA OIPEICICHUETO Ha ChAa, C
KOETO Ce 0TKa3Ba KOHCTUTYUPAHETO Ha MPHOOpeTaTest KaTo MoJArmomaraiia cTpaHa
B aenoto. OTneneHo € BHMMaHHME Ha MpoOJjemMaThkaTa, CBbp3aHa C TJIABHOTO
BCTHIIBAaHE M MPHUBIMYAHE HA JIMIIE ChC CAMOCTOSITEJIHM IpaBa B KOHTEKCTa Ha
MPEXBBPIISIHE HA CIIOPHO MPaBO.

B otnenen naparpad ca pasrienanu pa3idyHUTE TPOLECYaTHU Bb3MOKHOCTH
3a 3aMEeCTBaHE Ha IpaBOJIaTeNIsI OT MproOpeTaTelis B ICJIOTO — 10 4. 226, an.2 BB
Bp. wi. 222 I'TIK, no pena Ha un. 228 I'TIK, xakTo u npu ycnosusta Ha ui. 227 I'TIK.

I'naBa 4eTBBPTA € IOCBETEHA Ha MpobJieMaTUKaTa, CBbp3aHa ChC CUJlaTa Ha
MPECHACHO HEIIO KaTO 3allluTa M CAHKIUS MPU MPEXBbPISHE HA CIOPHO MPaBO B
KOHTEKCTa Ha perjameHtupaHata B wi. 226, an. 3 TTIK o6Bbp3aHocT Ha
npuobperareTesss Hapea ¢ MpaBojaTess COpSMO HacpellHaTa TJaBHa CTpaHa OT
CIIH na pemenuero. OT4eTEeHO €, Y€ MMEHHO B Ta3M HAcOKa KyMYJIATUBHOTO
BB3IPUEMAHE Ha JBETE apryMEHTHUPaHU MOJIO0KEHUS — Ye MPeIMET Ha JIeI0TO OCTaBa
MPaBOTO Ha MPEXBBHPJIUTENSA, KATO MO OTHOILIEHHWE Ha HEro MNpeXBbpIUTEIHATA

caenka cieaBa Aa ObJe B3eTa mpeaBuj Bb3 ocHoBa Ha ui. 235, an. 3 T'TIK, Oynu
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pesepBu. ToBa e Taka, 3al(0TO IIPU Ta3W M3XOJHA IOCTAHOBKA M3IVIEXKAA, 4e
pemennero u HeroBaTa CIIH moutu BuHaru e 6bAaT HEOIAroNpPUsATHU HE CaMo 3a
MPEXBbPJINUTENS, HO U 3a MpUOOpeTarensi, JOKOJKOTO BHUHArM 1€ C€ CTUTHE 0
YCTaHOBSIBAHE HA HECBHILECTBYBAHETO HA IIPEXBBPIIEHOTO MPABO. B TO3U KOHTEKCT €
pasriielaHa TOJHOCTTa Ha MCKOBOTO IIPOM3BOJCTBO Ja MW3IBJIHA 3aIIUTHO-
CaHKUHMOHHATa cu (YHKIUS B XUIIOTE3aTa Ha MPEXBbPIISIHE HAa CIIOPHU paBa. ToBa
€ HalpaBeHO Mpe3 Mpru3MaTa Ha AercTBUETO BbB BpeMeTo Ha CIIH u Ha ocHOBaTa Ha
CBIIECTBYBALIOTO B TEOPUSTA M MpAKTHKaTa KOHIIENTYallHO pa30upaHe, 4ye TS €
roJIHa J1a YCTAHOBU BCUYKU MUHAJIY MIEPUOIH OT )KMBOTA HA ITPABOTO, MPEAX 0K AN
MPUKIIIOUYBAHETO Ha ChAeOHOTO aupene. C orjiea Ha TOBa € MPHUETO, Y€ U B TOBA
BpemeBo Hampasiienne CIIH nma He craruden, a auHamudeH xapakrep. Ha tasu
OCHOBA € U3BEJICHO, Y€ PEUIEHNE, KOETO YCTAaHOBSIBA HECHIIECTBYBAHETO HA TPABOTO
Ha HIlela KbM MOMEHTA Ha MPUKIIOYBAHE HA ChACOHOTO AUPEHE, MOXKE U J1a HE €
w30 HeOmaronpusTHo W HeroBara CIIH Moxe m ga He AelcTBa H3IAIIO
CaHKIIMOHHO 3a MIIela, CbOTBETHO M3ISIO OJAronpusTHO 32 OTBETHHKA C U3IISIIO
3amuTHO AeiictBama CITH. To HsaMa 1a € u3Lsio HebIaronpusTHO, aKO yCTaHOBSIBA,
Yye CHOPHOTO IIPaBO € BB3HUKHAIO B MOMEHTa, B KOWTO € HAaCTbIIWI
MPABOMOPAKIANIUAT TO (AKTUUECKU ChCTaB, ChIIIECTBYBANIO € B ONPEIEIICH MEPUO,
cJiell KOeTo € OUJI0 MoraceHo, KOTaTo € HACTBhIIWII HSIKaKbB MpaBororacssail (akr.
N3ThKHATO €, 4e TakoBa pelieHue € OJaromnpusaTHO 3a UIllella OTHOCHO NepHuoa, B
KOWTO € YCTaHOBEHO ChIIECTBYBAaHETO Ha mpaBoTo My, kato CIIH peiictBa xaro
3al1Ta 32 HETO U KaTO CAHKIHS 32 OTBETHUKA. ChIIEBPEMEHHO, CHIIIOTO PEIIECHUE €
HEOJIaronpusATHO 3a HUIlella ¥ OJaromnpusTHO 3a OTBETHHKA IO OTHOIIEHHE Ha
Mepuo/ia, Clie/IBalll HAaCThIIBAHETO Ha MpaBoIioracsBaius GakT, KaTo 3a TO3U eprUo
HeroBara CITH neiicTBa kaTo 3amuTa 3a OTBETHUKA M KaTO CaHKIMA 3a uiena. Tosa
MOJIOKEHHUE € M3MOJI3BAHO 32 M3SCHABAHETO HAa OCOOCHOCTHTE Ha PEIICHUETO U

HeroBata CIIH B xumore3ara Ha NpexBBPIISIHE HA CHOPHU mpasa. Pa3zuckBanu ca
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cnenuUuYHUTE BBIIPOCH, CBbP3aHU C 00BBbp3aHocTTa Ha mproOperatens oT CIIH na
pelIeHneTo chriacHo wi. 226, an. 3 I'TIK, kato e npueto, 4e penieHueTo, Makap u
10 €IVH ¥ CBIIM MpeaMeT, 00XBallla KaKTo epruo/ia, KOUTO Mpeaxoxkaa, TaKka U TO3H,
KOMTO Clie/IBa MPEXBBPISHETO HA CIOPHOTO MpaBo. ChoOpa3eHo e, ue OT rieaHa
TOYKa Ha mpuoOpeTaTess JaBaTa Mepuoja Ce pas3jinyaBaT MOMEXKIY CH, 3alloTO
I'BPBUAT XapaKTepu3npa TOBA MPABHO MOJIOKEHUE, KOETO € 00YyCHaBAIlo CIPsIMO
MOJIOKEHUETO Ha MpUoOpeTaTelisi, JOKaTO BTOPUIT BeUe C€ OTHACS O MOMEHT, B
KOWTO MPaBHOTO TMOJIOKEHUE Ha MpUOOpeTaTesis Beue HE 3aBUCH OT TOBa Ha
npexBbpautens. BbopockT namum npuodperarensat e ob6bp3aH ot CIIH Ha
pElIEHUEeTO 3a 1IeJIMsl BPEMEBHU JIMANa30H, € pa3pellieH Bb3 OCHOBA Ha aHAIM3 Ha
pernaMmeHTupanuTe B wi. 226, an. 3 I'TIK uzkmouenus.

[To oTHOLIIEHKE HA TBPBOTO U3KIIIOUEHUE, KOETO € CBHP3aHO C ICUCTBUATA HA
BIIUCBAHETO, KOTAaTO ce€ OTHaca 3a HeaBwkuM uMoT (wi. 114 ot 3akona 3a
COOCTBEHOCTTa), ca pasMie/laHd pa3inyHuTe craHoBumia. CrnogeneHo € u
JOMBJIIHUTETHO apTyMEHTUpPAHO pa30upaHeTo, uYe Mpu oO0pa3yBaHO HCKOBO
MIPOM3BOJICTBO IO TMOJJIeXKAla Ha BIMCBaHE MCKOBAa Mojba chriacHo wi. 114 3C,
MPUJIOKEHUETO HAa MHCTUTYTA Ha NMPEXBBPJISHE HA CHOPHO mpaso 1o . 226 I'TIK
3aBUCH OT OCBIIECTBABAHETO HA JOMBIHUTEIHO YCIOBUE — BIMCBAHE HA MCKOBaTa
Mosi0a. Jlumcata Ha BHHMCBaHe HAa MCKOBaTa Mojiba ocyeTsiBa OOBHP3BAHETO Ha
YaCTHHUTE MPaBONpPUEMHHULIM Ha criopHU mipaBa oT CIIH Ha moctaHOBEHOTO ChIeOHO
pelieHue 1o J1eJI0To, B KOETO Te He ca yyacTBaid. CripsiMO T€3H JIUIa HE HACThIIBAT
U TOCIHEOUIUTE OT MPEasBIBAHETO Ha HCKa, KaTo TOBa BaXH KAKTO 3a
MPOLIECYAJTHUTE, TaKa U 32 MATEPUAIHOIIPABHUTE.

[To oTHOLIEHHE HA BTOPOTO U3KIt0UeHHeE 110 Wwi. 226, ait. 3 ['TIK ca pasrinenanu
JBeT€ IUCKYTUpaHU B IMpaBHATa JUTepaTypa Hacoku. [IbpBara € cBbp3aHa C
M3UCKBAHETO 3a T. Hap. ,,JBOMHA 10OpPOChBeCTHOCT . BTOpaTa Hacoka ce u3passiBa B

JaHCHUpaHe Ha pa30UpaHeTo, 4e Ype3 HEero € ypeaeHo 00110 MOJI0KEHUE, KOETO HE Ce
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M34epIiBa caMo JI0 U3PUYHO periiaMeHTUpaHaTa B 3aKkoHa xumnoTe3a. C oriesa Ha ToBa
€ CHOJEJICHO M M3PUYHO H3BEACHO pazdupanero, ye wi. 226, an. 3 I'TIK B
oOChXK/IaHaTa 4YacT He W3KIIOUYBA M3IUIO0 OOBBP3aHOCTTA HA OPUTHHEPHUS
npuobperaren no wi. 78 3C or CIIH Ha mocTtaHOBeHOTO cbhaeOHO pemieHue. Toit
M3KJII0YBA Ta3u OOBBP3aHOCT, KOTATO TS € HEOJIArompusiTHa 3a HETO, U TO 3a TO3H
nepuoy, oT aeiictBue Ha CIIH, koifTo 3amouyBa W cieABa CKJIIOYBAHETO Ha
MpexBbpIUTENHATA cAelKa. TOYHO B TO3M MEPHUOJ] CE MPOsBSIBA pa3iuKara B
MIPAaBHOTO MOJIOKEHUE Ha MpUOOpeTaTessi OT TOBa Ha HeroBus npaBojaten. C orien
Ha TOBa € MPHUETO, Y€ BHBEACHOTO H3KIIOYEHUE JaBa SICHOTA M OuYepTaBa
MPUHIIMIIHATA [MOCTAHOBKA OTHOCHO BpeMmeBHTE mpeaenu Ha neiicteue Ha CIIH
cupsiMo mpuodOperarens. Upe3 HEro 3aKOHOAATENAT TEMIIOPAIHO € OrpaHUuYHII
00BBP3aHOCTTA HA YaCTHUTE MPABOMPUEMHHUIIN Ha CTpaHUTe 1Mo 4. 226, an. 3 I'TIK
ot HebnaromnpusaTHa 3a Tax CIIH camo 3a neproja, npeaxosxaail mpexXBbpIIsIHETO Ha
CIIOPHOTO mpaBo. MIMEHHO KbM TO3M MOMEHT CE€ IpOsIBSBA XapaKTepHaTa 3a
MHCTUTYTa 3aBUCUMOCT Ha MPAaBHOTO IOJIOKEHUE Ha MpuolOperaress OT TOBa Ha
MpaBOAATES.

BbB Bpb3ka ¢ obexktuBHuTe nipeaenu Ha CITH e uzBeneno, ue o0Bbp3aHOCTTA
Ha npuobperarenss or CIIH Ha pemeHuero, KoeTo ce OTHacs A0 Mepuoja
MpEeaXOoXKIall CKJIIYBAHETO Ha MpeXBbpJIHUTENHATa ciaelika, € Oe3cmopHa. bes
3HAYEHHE B TOBA OTHOILLIECHHE € J1aJlu ChJBbT € YCTAHOBUIL, Y€ IPE3 IOCOUECHUS IIEPUOJ
MIPaBOTO Ha MPEXBBHPIIUTENS € CHIIECTBYBAJO, WIHM HE € ChlllecTBYBaio. [lepuoasT,
KOWTO cle[Ba MPEXBBHPISHETO, CE€ XapaKTepu3upa € TOBa, Y€ IO CUiaTa Ha
CKJIIOYEHATa CJeNika MpuoOpeTraTeNnarT npuioOuBa (WM TMOHE NPETEHIUpa, ue
puA00UBa) MPEXBHPICHOTO My CYOEKTUBHO MaTEPUAIHO NMPABO. ApryMeHTHpaHaTa
Te3a, Y€ TOBa MPABO HHUKOTAa HE CTaBa IPEJAMET Ha JEJIIOTO OTYUTAa MHTEpeca Ha
npuoOperaressi KaTo HEroB TUTYJISIp, NMPUTEXKaBalll MPABO HAa HCK, KOETO MY

o0Oe3mneyaBa Bb3MOXKHOCT Ja y4acCTBa KaToO IJlaBHa CTpaHa B KCKOBHU IIPOU3BOJACTBA,
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B KOWUTO C€ pelaBa CHOPhT OTHOCHO MPUTEKABAHOTO OT HEro MaTepUaIHO
cyOekTuBHO MpaBo. Ciiesl Bh3HUKBAHETO CHU B IpaBHATa cpepa Ha MpHOOpeTaTens B
pe3yJiTar Ha TpaHCIaTUBHATA ClIETKa, TOBA MPABO BeUe HE € 3aBUCUMO OT IMPABHOTO
MOJIOKEHUE Ha mpaBojarens, nopaau koeto CITH Ha penieHneTo OTHOCHO HETOBOTO
CBHCTOSIHUE CIIE]] MPEXBBHPIISIHETO, HE MOXKE JIa OKa)Ke HEraTUBHO BB3JCHCTBUE U J1a
OTpaHHUYM 3alIUTHUTE BH3MOXKHOCTH Ha MpUOOpeTaTessi B3 OCHOBA Ha Wi. 226, all.
3 I'TIK. Ha Ta3u ocHOBa ca OOCHACHU PA3IUYHUTE XHUIIOTE3H, KOUTO MOrar jJa
BB3HUKHAT MPU MPEXBBPIISIHE HA CIIOPHO MPABO, KOETO € MPEAMET Ha JIeJI0TO, KAKTO
Y TIpU MPEXBBPIISIHE HA CIIOPHO MPaBO, KOETO HE € MPEJAMET Ha JEJOTO C OTJie]] Ha
obextuBHuTe npenenu Ha CIIH (mpeameTHu u BpeMeBH), OT KOATO ca 0OBBHp3aHU
JIBETE TJIAaBHU CTPAHM W MPUOOpETATENAT MpU ycloBuATa Ha wi. 226, ain. 3 TTIK.
[Ipuero e, 4Ye Korato TMpPEXBBPJIECHOTO TMpaBO € TMPEeAMET Ha JeNoTo,
MpeXBbpIIUTETHATA CeNKa 111e ObJie B3eTa PeIBUI OT ChJa 0 peAa Ha wii. 235, ai.
3 I'TIK, xorato TO#l € CTUTHAJ A0 U3BOJ, Y€ TS € PEJIEBAHTHA MO OTHOIICHUE Ha
CIIOPHOTO MAaTEpUaIHO MPaBOOTHOLIEHWE, T.€. KOTaTo € Ioracuja MpaBOTO Ha
mpaBoJiaTeNsl Mopaau MPEeMUHABAHETO My B IpaBHaTa cdepa Ha ImpUOOperaTens.
ToBa 11€ € Taka, KOraTo ce€ yCTaHOBH, Y€ 10 CHJIaTa Ha ACHCTBUTEIHA CEIIKA, KOSITO
€ CchOOIlleHa U J0Ka3aHa B JEJIOTO, € MPEXBBHPJICHO CHIIECTBYBAIO B I0Ji3a Ha
npaBoJiaTeisi MaTepuainHo mpaBo. ChIbT HAMA JAa chOOpa3u NMPU NOCTAHOBSBAHE HA
ChIeOHOTO CHU pellieHHE MPEeXBbpJIUTETHATa CAETKa, KOraTo T € UPEJIEBAaHTHA I10
OTHOILIEHHE Ha CIIOPHOTO MAaTepUATTHO MTPABOOTHOIIIEHKE. TOBa MOJI0KEHUE MOXKE J1a
€ pe3yiaTaT Ha pa3IMyHU IPUYNHY - B CIIy4auTe Ha KOHCTUTYTUBHA CYyKIIECHs, KOTaTo
MPEXBBPIUTENAT HE € OWJI TUTYJISIp Ha IPABOTO, KOraTo CleiKaTa € HUILOXKHA WIIN
He € chOoOIIIeHa B Mpolieca, IpH CAeABALIY MPEXBbPISHUSA Ha CIOPHOTO MPABO U JIp..
B cinywaute, mpu KOUTO cHelkaTa € peleBaHTHA 3a CIIOPHOTO MAaTepUaIHO
MIPABOOTHOILIIEHUE, CE MOCTaBsI OCHOBHUAT BBIIPOC - MOXKE JIM UCKBT, KOUTO UMa 3a

MpeAMET IPABOTO HA MPEXBBPJIUTENS, Aa CE YBAXKHU BBIPEKH, Y€ TOBA MPABO CIE]
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MIPEXBBPIISIHETO BEUE HE CHILECTBYBA B MOJ3a Ha Ta3u crpaHa. Ha to3u BwIpoC €
JAJEH TOJI0KUTENIEH OTTOBOP — UCKBT MOXKE J1a CE€ YBAXKU, HO IPU YCJIOBUSTA HA YJI.
226 TTIK. B To3u cinywail pemennero u Heroara CIIH me ycraHoBsT
CBIIECTBYBAaHETO HA MPABOTO HA IpaBoAaTeNsl 3a MEpUoJa 10 CKIIOYBAHE HA
CIeJIKaTa U HECHIIECTBYBAHETO MY MOPAAU MPEXBBHPISHETO My Ha MpUOOpeTaTelis
3a clefBalus MEepuoj A0 MPUKIOYBaHE Ha chAeOHOTO nupeHe. Ilpu ToBa, B
oTHomeHuATa Ha nBete raBHU crpaHu CIIH me ce mposiBu kaTo 3ammra 3a
MPEXBBPIUTENSE B NIBPBUS IMepuoa (MO CHUIECTBYBAHETO HA MPABOTO [0
CKJIFOUBAHETO HA CHENIKaTa), HO 3a BTOpHS 3allluTaTa 1€ € 3a HacpellHara riaBHa
cTpaHa (1o HECHIIECTBYBAHETO Ha MPABOTO CJIE]] CKIIIOUBAHETO Ha cleiKkara). B To3u
ciryuait mpuoOperaTensT e ObJe 00Bbp3aH CIPsIMO HAcpeIllHATa IJIaBHA CTpaHa OT
CIIH Ha pemieHHeTO 3a LIEIUS MEPUOJ 0 MPUKIIOYBAHE HA ChASOHOTO AUPEHE,
3aI0TO TSI € U3LSUIO OiiaronpusiTHA 3a Hero. Cuiiata Ha MPechACHO HEelllo 3a epruoa
10 MPEXBBPIISIHETO YCTAHOBSBA CHILIECTBYBAHETO HA MPABOTO HA MPEXBBPIMUTEIS
KbM MOMEHTAa Ha CKIIOYBAHE Ha cAenkara. B Ta3m xumore3a pemeHuero e
OnaromnpusitTHo 3a npuodperarens u CIIH uma 3amuTHO AeicTBHE CIPSMO HETO,
KaTo ChUIEBPEMEHHO € HeOyaromnpusiTHO 3a HacpemHaTta crpana u CIIH nelictpa
CaHKIHUOHHO crpsmMo Hes. Ciiara Ha MPeCchICHO HEMIO 3a BTOPHS MEPUOJ — CIIEL
CKIIOYBAHE Ha MpPEXBbpIMUTEIHATa CHAENKa, CbIIO € OJarompusiTHO 3a
npuoOperaressi, 3all0TO YCTAHOBSIBA HECHIIECTBYBAaHETO Ha MpPaBOTO Ha
MPEXBBPIUTENSA KAaTO MOCHEANIA OT CKIIFOYBAHETO HA MPEXBBHPJIMTEIHATA CHEINKA.
[Topanu ToBa Ta3u 0OBBP3AHOCT HE MOMaaa B U3KIOUCHHUATA Ha Wwi. 226, an. 3 T'TIK,
KOUTO ca MpEeJIBUJICHU B UHTEpEC Ha MpuoOpeTarens, He U Ha HAacpellHaTa IilaBHa
CTpaHa, KOSITO € yyacTBaja M € MOTJIa ITbJIHOLIEHHO Ja peajau3upa 3aluTara CH B
3aBBPIINIIOTO MPOU3BOICTBO.

B riiaBa nmeta ca o6¢hbieHM 0COOCHOCTUTE B KICKOBATA 3aLIUTA U CAHKIIUS MPU

IMPEXBBPJIAHC HA CIIOPHO IIPpaBO B OCBAUTCIHNA U KOHCTUTYTHBHUA IIPOLCC
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Pasrienano e npuioKEHUETO Ha MHCTUTYTA B OCHIUTEIHUS MCKOB IPOLEC
IpU TMPEXBbPJSHE Ha CIOPHOTO MpaBo oT umienia. OOCHAEH € BKIIOYUTETHO
CHILIECTBEHUAT BBIIPOC, Jalld C OIMJel Ha BB3IPUETOTO pa3OupaHe OTHOCHO
NEHUCTBUETO HA MHCTUTYTA, ChABT MOXKE Ja NMOCTAHOBU OCBHAMTEIIHO PEUICHUE B
110J13a Ha MILELa, KOMTO € MPEeXBhPJIMII B3€MAaHETO CH HA TPETO JIMIE, aKo ca Omiu
HaJuLE YyCJIOBHUATAa 3a yBa)KaBaHE HAa HMCKa KbM MOMEHTa Ha CKIIOYBAaHE Ha
pasnopeauTeNnHara caenka. M3i10xeHn ca apryMeHTH, BKIIFOYUTEIIHO YEPIIEHHU OT YJl.
429, an. 1 I'TIK, ye 3aKOHBT MTO3BOJISIBA [1a CE€ IOCTAHOBU OCHAUTEIHO PEIICHUE TTPU
MPEXBBPJSHE Ha CIHOPHOTO B3€MaHE BHB BHUCAIIMA IMPOIEC, HO HE KaTo
M3ITBJIHUTEIHO OCHOBAHUE B 110132 Ha MILela (MpaBoAaTes), a KaTo U3I'bJIHUTEIHO
OCHOBAHME B I10J13a HA YACTHHS My NpaBoONpueMHUK. [10 OTHOIIEHNE Ha XUIoTe3aTa
Ha IPEXBBPJISTHE HA CIIOPHO MPABO WM 3abJDKEHUE OT OTBETHHUKA € aKI[EHTUPAHO,
Ye ¢ peUIeHHEeTO He MOKe J1a ObJIe OChJIEH MPUOOpPETATENAT, HE3aBUCUMO OT TOBA, 4e
B [IOBEYETO CITy4aH TOM € MOIY4Yn] U BIAJIEHUETO BbPXY CIIOpHaTa Bell. BbB Bpb3ka
C H3NBJIHUTENHATA CWIA HAa OCBHAUTEIHOTO PELICHUE € MOCOYEHO, Y€ OT Tasu
noclieuIa € 00Bbp3aH OChACHUAT OTBETHUK (IIPABOJATEINAT), a B XUIIOTE3aTa Ha UJl.
523 TTIK wu npuobperaTensaT Ha CHOPHOTO TMPaBO OT OTBETHUKA, KOUTO
€IHOBPEMEHHO C TOBA € NMPUIO0OUI U BIAJECHUETO BbPXY HEABMKUM UMOT. [Ipueto
€, 4€ IIPU MPEXBBPIISIHE HA CIIOPHOTO 33IBJDKEHUE OT OTBETHUKA HA TPETOTO JIMLIE
IIPU YCIIOBUSATA HAa 3aMECTBAHE B JIBJIT, OCHIUTEIHUST UCK HE MOKE /1a ObJIC yBaXkKEH.

BbB Bpb3Ka ¢ NIPUIIOKEHUETO HA UHCTUTYTA B KOHCTUTYTUBHUS UCKOB TIPOLIEC
ca 00CBHJIEHH Pa3IMYHUTE BHKIAHUS IO TapaMeTpUTe Ha CaMOTO MPOM3BOJCTBO -
npeiMeTa Ha KOHCTUTYTHBHHMS UCK, oOekTuBHuUTe mnpenenu Ha CIIH Ha
KOHCTUTYTUBHOTO ChACOHO pelIEHUE, KAaKTO U ChABP’KAHUETO Ha 3aBbJKEHUETO 3a
3a4MTAaHE HAa KOHCTUTYTUBHOTO JE€WCTBME HAa TAaKOBAa PELICHHE OT TPETH JMUUA.
[Ipemnoxkenn ca apryMeHTH 3a HM3BOJa, Y€ HMHCTUTYTHT HaMHUpa OTPaHUYEHO

IMPHUIIOKCHUC IIPU ITPEXBBPIIAHEC HA IIOTCCTATHUBHOTO IIpaBO OT MIICIA, BKIIFOYHUTCIIHO
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nopaau crneurduuHata npupoja U QyHKIHUS HA KOHCTUTYTHUBHUSI UCKOB IMPOIIEC,
KOWTO TMpEACTaBiIsiBA M IPOU3BOACTBO 3a NPHUHYIUTEIHO U3IIBIHEHUE HA
MOTECTAaTUBHOTO MPaBo, MOPaJ KOETO ChUeTaBa B cede cu U Oene3u, XapakTepHHU 3a
M3IBJIHATENHUA TpoLec. ‘JI0KOJIKOTO TOBA Hall-sIPKO CE MPOSBSABA B XUIIOTE3UTE, IPU
KOUTO TIpaBHATa MPOMSIHA CE€ ChCTOM B JIEPUBATUBHO IMPEXBBLPJISIHE HA IpaBa OT
OTBETHUKA Ha MIlela 3aHanpesa — cien Biu3ane B cwia Ha KCP, e npuero ue Tyk
npaswiata Ha 4. 226 ['TIK He morar J1a ce mpuiioxkar, a IpUIOKEHHUE TT0 aHAJIOTUS
Ou TpsAOBaIO 1a HaMepsAT mpaBuiaTa Ha wi. 429, an. 1 I'TIK. AprymenTupaso e, ue B
cllyyauTe, IMpU KOUTO TIpaBHATAa MPOMSHA UMa OOpaTHO JACHCTBUE, KOETO
TeMrnopajgHo oOxBallla MU TMEepHoJa, B KOWTO HIIEUBT € OWuil TUTYISp Ha
MOTECTATUBHOTO MPaBO, MPEXBHPIISTHETO HE OCYETsABa MPABOMOIIMETO HA ChJAA 3a
HEWHOTO MOCTAaHOBABAHE B Ch/ICOHOTO PEIICHHE, TP MPUIIOKEHHUE Ha TTpaBUjIaTa Ha
1. 226 I'TIK. [TocTaBeH € U € IpeanoKeH MOJ0KUTENIEH OTTOBOP Ha BBIIPOCA, JAJIH
OTBETHUKBT B KOHCTUTYTHBHUSI UCKOB MPOLIEC MOXKE J1a IPEXBBPIIU CIIOPHU IIpaBa.
C oruien Ha TOBa € OOCHACHO MPUIIOKEHUETO HA MHCTUTYTA B PA3IMUHUTE XUIIOTE3U
- IPY KOWUTO MOCTAHOBEHATA OT ChJ1a MIPAaBHA MPOMSHA HACTBIIBA €X tunc, CbOTBETHO
ex nunc. Ha ocHoBaTa Ha apryMeHTHpaHUTE MOCTAHOBKH € U3BEJIEHO pa30oupaHeTo,
Ye MHCTUTYTHT Ha MPEXBBHPIISIHE HA CIIOPHO NpaBO HE CleJBa Jla ce Ipuiiara B
NenOeHOTO MPOU3BOJICTBO.

B riaBa mecra € JUCKyTHPaHO NPUIIOKEHUETO HA MHCTUTYTA B HAKOU JIPYTH
npou3BoACcTBO. [Ipuero e, ye Tol HamMupa OrpaHUYECHO NPUIOKEHUE B UCKOBUTE
npousBojacTBa 1Mo Yact mera Ha I'TIK mopaau ToBa, ye Te pa3KkpuBaT peauila
0COOEHOCTH KAaKTO C OrJie]] Ha CBOSITa (DYHKIIMS M IIeJ, TaKa U C OTJIe/] Ha CBOSTA
TACHA Bpb3Ka M OOYCIOBEHOCT OT W3IIBIHUTEIHOTO MPOU3BOJICTBO, KOETO
CBITBTCTBAT M YMATO MaTepHaIHa 3aKOHOCHOOpa3HOCT oOe3meuyaBaT. OOMIOTO TIPH
BCHYKH TE€3U ClIly4au € TOBa, Y€ 00pa3yBaHETO Ha UCKOBOTO MPOU3BOACTBO BUHATU

ce mpeaxoxnaa (MOHE) OT H3JaBaHETO Ha U3MBIHUTETHO OCHOBAHHE, YHITO
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M3MBJIHATENTHA CHJIa 1IeTr Ja obe3neun uin ocyetu ckpeneHoto cbe CITH chaebHo
pemienue. C ornen Ha TOBa € INPUETO, Y€ KOraTO B3UCKATENAT € 3aMECTEH B
M3IBJIHUTEITHOTO MTPOU3BOCTBO OT YACTHHS CH ITPABOIPUEMHUK B U3IBJIHUTEITHOTO
MPOU3BOACTBO MO pena Ha wi. 429, an. 1 T'TIK, cpmoTo mpaBwiio ciensa aa ce
MPUWIOKHU U TIO OTHOIIIEHHE HA UCKOBUTE MPOU3BOJACTBA, B KOUTO JICTUTUMHUPAH Ja
y4acTBa € B3UCKATEJIAT.

Ha cnenpamo MACTO € pa3vcKBaHa NPWIOKHUMOCTTa HAa HHCTUTYyTa B
MIPOU3BOJICTBATA 32 CIIOPHA ChJcOHA AIMUHUCTPAIIUS HA TPAKIAHCKUTE OTHOILICHMUSI,
BKJIFOYUTEHO U B POU3BOACTBOTO 110 Wil. 32, an. 2 3C. M3noxeHu ca apryMeHTH U
€ JIOCTUTHAT U3BOABT, ue npu Tax wi. 226 ['TIK He ce mpunara, Kato mpaBoaaTEsAT
TpsiOBa Aa ObJIe 3aMECTEH OT MproOpeTaTes.

[TocneanusT nmaparpad Tpetupa npodieMaTuKaTa Ha IPEXBbPJIIsSHE HA CIIOPHO
npaBo B apOUTPaKHOTO MPOU3BOJCTBO, KAaTO € CHOJEJIEHO pa30upaHeTo, 4e
pernamenTupanute B wi. 226 I'TIK mpaBuna He HamMupaT NPUIIOKEHUE B HETO.
Crhl1IeBpEeMEHHO € MPUETO, Y€ TOBA HE 03HAUABA, Y€ MPHU MPEXBBPIISHE HA CIIOPHOTO
paBo apOUTPaKHOTO IPOU3BOJCTBO HE MOXKE J1a MPOABIIKH U 3aBBPIIIU C PEIICHHE,
ronno aa nopoau CITH, NC wm KT,

B 3akioueHueTo € HanpaBeHa oOlIa OllEHKa Ha ypendaTa Ha MHCTUTYTA Ha
MPEXBBPIISHE HA CIIOPHO MPABO CBIVIACHO AeiicTBamus ['paxkaaHCKU npouecyaneH
KOJIEKC.

CTYAUU U CTATUN:

1. Kamenus Lonosa, [Ipouecyasino 3Ha4yeHHe HA BIMCBAHETO HA HCKOBUTE
Mo0J10u mo wi. 114 3C, IUS ROMANUM , Opoii:1, 2024, ctp.:482-502, ISSN
(online):2367-7007, (CEEOL)

B cratusdra € KOMEHTHpPAaHO MPOIECYATHOTO 3HAUYEHHME Ha BIHCBAHETO Ha
rckoBute Mo6u o wi. 114, an. 1 3C. [Ipeayoxenu ca apryMeHTH B MOAKpENa Ha

pasOupaHeTro, Ye BIHCBAaHETO HAa MCKOBHTE MOJOM TMOpaXkaa HE camo
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MaTepUaIHONPABHYU, HO U MPOLECYATHONPABHU NOCIENULN. JJOCTUTHAT € U3BOIBT,
Ye M3MCKBAHETO 3a BIMCBAHE Ha BCUYKHM IMPEABHJCHW B 3aKOHA MCKOBU MOJOU
nopaxkaa e€AHU U CbhUIM BbhTpemHonponecyannu (wi. 114, an. 2 3C) wu
u3BbHIponecyarHu (wi. 226, an. 3 I'TIK) nocnequim. [Ipueto e, 4e To ChIIIacHO 4.
114, an. 2 3C uma 3HayeHuE 3a JaBaHEe XOJ] Ha KCKOBaTa MoJi0a, KaTo (PyHKIIUSATA MY
e a obe3neyn epeKTUBHA BH3MOKHOCT Ha MPUOOpeTaTeInuTe Ha CIIOPHU IpaBa Jia
B3€MaT y4yacTHE BbB BUCALIOTO MPOU3BOACTBO MO MPEABUIACHUS B 3aKOHA pen (4.
226, an. 2 I'TIK), 3a na 3auTIT CBOUTE IIpaBa U UHTEpecu. HensmbiHeHneTo Ha TOBa
M3HUCKBAHE OCyeTsABa OOBBP3BAHETO HA TE3M JIMIA KAKTO OT IMOCJCAMIIUTE Ha
BUCSIIIMS MPOLEC, BKIIFOYUTEIIHO OT CIIUPAHETO U MPEKbCBAHETO HA JIaBHOCTTA, TaKa
u ot CITH Ha mocTaHOBEHOTO ChASOHO pelIeHue chriacHo wi. 226, an. 3 T'TIK.

2. Kamenus IlosoBa, 3aabiaskuTe/ sHU WM (PAKYyJTATUBHH HEOOXOAMMU
JApyrapm ca CTpaHWTe MO JOrOBOP NPH HMCK HA TPeTO JIMIEe 32 HeroBarta
HMIOKHOCT, THProBcKo npaso, opoii:1, 2022, ctp.:25-35, ISSN (print):0861-6892

Crarusita chIbpka CTaHOBHUILIE IO THIKYyBaTenHo jieno Ne 7/2020 r. o omnuca
Ha BKC, o6pa3yBaHno 1o BbIpoca: ,,3aAbIKUTETHU WK (PaKyITaTUBHA HEOOXOAUMHU
Ipyrapy ca CTpaHUTE IO JOrOBOP, B MPOU3BOJCTBOTO MO NMPEASIBEH OT TPETO JIUIIE
WCK 3a HHILOXXHOCT Ha JoroBopa? IlpemnoxkeHn ca apryMEHTH B TOJKpEIa Ha
pa30upaHeTo, ye Mpu MPEsSBeH UCK OT TPETO JUIE 3a HUILOKHOCT Ha JOTOBOD,
CKJIIOYEH MEXIy APYTrH, CTpaHUTE MO JIOTOBOpa ca 3aAbJDKUTENTHU HEOOXOIUMHU

JApyrapy B Ipolieca.

3. Kamenusa IlonoBa, OTHOCHO mnpmioxkumoctra Ha 4wi. 226 I'TIK B
NPOM3BOJACTBATA 32 CHOPHA ChAe0HA AJMMHHMCTPAIUA HA TPAKIAHCKHUTE

oTHoOIIeHus , Tbprocko npaso, Opoit:4, 2021, ctp.:5-13, ISSN (print):0861-6892

B craTusira € moctaBeH Ha O6C’b)KI[aHC BBIIPOCHT OTHOCHO ITPUIOKMMOCTTA Ha

MHCTUTYTa Ha IPEXBBPJISHE HA CIIOPHO MPABO B MPOM3BO/ICTBATA 32 CIIOPHA ChACOHA
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aIMUHUCTpALMsl Ha TPAXKIAHCKUTE OTHOWEHUsS M310KEeHH ca apryMeHTH U €
JOCTUTHAT W3BOJABT, Y€ TOM HE HaMHpa NPUIIOKEHUE B TE3U IPOU3BOJICTBA,
BKJIIOUUTEIIHO W B Mmpous3BojcTBoTo mo wi. 32, an. 2 3C. Ilpuero e, uye
pernamenTupanute B wi. 226 I'TIK npaBuna ca HECBBMECTUMHU C XapakTepa Ha
MTOCOYEHUTE JIeNIa, KAKTO U ChC CHUTHOCTTA HA PEIICHUETO MO TAX, KOETO 3aMeCTBa
JUIICBAIOTO ChIJIacHe Ha CyOEeKTHTE Ha MaTepUaTHOTO MPABOOTHOIIEHUE OTHOCHO
HayMHa Ha yIpakKHsSBaHE Ha MpaBara mo Hero. ToBa Hanara B MPOU3BOACTBOTO, MO
peaa Ha KOETO ce u3/1aBa ChICOHUST aKT, 1a y4acTBaT TE€3H JIUIIA, YUATO BOJISI ChJIBT
3amectBa. (el OTYY’KJaBaHe Ha TMpaBaTa CH [0 IPABOOTHOIIEHUETO,
MPEXBBPIUTEIAT BEUE HUTO MOXKE Jla TH YIPAKHSIBA, 3alI0TO HE € TEXEH TUTYJISP,
HUTO OT HETOBATa BOJISI 3aBUCH KaK Te 1ie ObAaT ynpaxHsaBanu. [lopanu ToBa Toi He
€ JISTUTUMHPAH J]a Y4acTBa KaTo CTpaHa B MPOU3BOJCTBOTO, B KOETO ChABT B3eMa
pelIeHue Mo TE3U BBIIPOCH, a IOPH J1a B3EME TAKOBA Y4aCTUE, TO HE MOXKE /1a JOBEAE
710 HErOBOTO WJIM Ha puoOpeTaTesniss 00BbpP3BaHEe OT MOCIEAUIINTE HA TOCTAHOBEHHUSI

ChIe0EH aKT.

4. Kamenus Llonosa, 3a BupoBere HeodOxoaumo apyrapcrso u TP Ne 3/2016
r. Ha OCI'K na BKC, Twproscko mpaBo, Opom:l1-2, 2020, ctp.:5-25, ISSN
(print):0861-6892

Crynusta cbhabp’kKa KpUTHYEH IIpEriie]] Ha NOPHUETOTO B THIKYBaTEIHO
pemienue Ne 3/2016 r. ma OCI'K na BKC mnonoxenue, de cbIOpy3uTe HeE ca
3aIBJKUTEIIHU HEOOXOIMMHU JpyrapH Mo MPeIsSBEHU OT WM CPEILy TAX UCKOBE 3a
COOCTBEHOCT Ha BEIIM WJIM HMMOTH, MNPUIAOOUTH B PEKUM Ha ChIPYKECKa
MMYIIECTBEHA OOIIHOCT, KAKTO U Ha BH3MPUETOTO B MOTUBUTE pa3OupaHe OTHOCHO
KpUTEpUHUTE, TPUIIOKUMHU 32 pasrpaHuyaBaHe Ha  3aJbJDKUTEIHOTO U

(haKkyJITaTUBHOTO HEOOXOAUMO JIPYTapCcTBO.
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5. Kamenus LonoBa, 3a 0CHOBaAaHMETO HA OTPUUATEJHHUS YCTAHOBHUTEJICH
HCK 3a coOcTBeHOCT, TBproecko mpaso,, Opoii:3, 2020, ctp.:25-47, ISSN

(print):ISSN 0861-6892

B cryausTa KpuTHYHO ce TUCKYTHpa YTBBPACHOTO B TEOPHATA U MPAKTUKATA
pa3OupaHe, 4Ye OTPULATEIHUIT YCTAHOBUTEIEH HCK 3a COOCTBEHOCT HsMa
ocHoBanue. Ilpennoxxenu ca apryMeHTH B TMOJAKpeNna Ha pa30UpaHeTo, ue
OTPULATEIIHUAT YCTAHOBUTENIECH UCK 32 COOCTBEHOCT MUMa OCHOBAaHUE U TO ClIe/Ba J1a
Oblle BbBEIEHO OT HIIEla B HCKOBaTa Moji0a Karo €AHH OT TpuTe Oenera,
WHAVBUIYaIU3Upalld HErOBUsI IPEIMET.

6. Kamenus Lonosa, I1o BbIpoca 1ajiM MbJIHOMOIIHOTO 32 CKJIIOYBaHE HA
MATEePUATHONPABHUSA [0rOBOP OBJIACTABA MbJIHOMOIIHMKA A CKJIWYH H
apOuTpaxHaTa KJjay3a B qorosopa, Coopuuk Hayunu uscienBanusi B mamer Ha
no1. 1-p Kpuctuan Takos, penakrop/u:npod. a.10.H. Exatepuna MateeBa u mipod.
n.10.H. IBan PycueB, u3naresncTBo: YHUBEPCUTETCKO u3naresncTBo "CB. KnuMmeHT
Oxpuncku", 2019, ctp.:511-522, ISBN:ISBN 978-954-07-4746-0

B cratusta e puckytupaHa HEOOXOAUMOCTTa OT U3PUYHO ITHITHOMOIITHO 32
BKJIIOYBAHE Ha apOMTpakHA Kiay3a B MaTEpPUATHOINPABEH JIOTOBOpP C OrJed Ha
KOHCTaTHUpaHa TMPAKTHKa Ha BBPXOBHUS KacallOHEH CbJ B TO3H CMHCHI.
N3noxxeHuTe apryMeHTH ca Jalid MOBOJ 3a U3BOJIa, Y€ 3aKOHBT HE BbBEXK]a TAKOBA
u3nckBaHe. Bb3 ocHoBa Ha moctaHoBkute Ha TP Ne 5/2014 r. e npueto, ue npu
JMIicaTa Ha OrpaHUYeHUs Ha oOeMa Ha MpeCcTaBUTEIHAaTa BJIACT, ChIbPKAIllH CE B
II'BJIHOMOIIHOTO, TS BKJIFOUBA BH3MOXKHOCT 3a ITBJIHOMOIIIHMKA caM Jia u30upa u aa
JOTOBapsi BCUYKU €JIEMEHTH OT ChAbPKAHMETO Ha MaTepUaIHOIpPaBHUS JI0TOBOP,
BKJIIOYUTEITHO U apOUTpakHATa Kilay3a.

7. Kamenus IlomoBa, Hakon BBIPOCH BbB BPb3Ka ¢ NPU3HAHMETO HA

00eKTUBHO cheauHeHH HuckoBe, ['onumuuk Ha Coduiicku yHupepcuteT "CB.
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Kmument Oxpuacku", FOpun. dak, 6poii:86, penakrop/u: Ilpod.n-p Camo Ilenos
(I'maBen penakrop), Ilpod. nron LlBeran Cuskos, [Ipod. a-p Anenus Munrosa,
[Ipod. n-p [Mnamen Ilanaitoros, [Ipod. n-p Hanuen Bovmaues, [Ipod. n-p Ilnamen
Kupos, nou. n-p Huna I'eBpenoBa, nou.n-p bopsna Mycesa, SIBop Muxainos,
n3aaTencTBo: YHuBepceutercko m3naarencrso "C. Kmument Oxpuacku", 2019,
cTp.:195-225, ISSN (print):ISSN (print):0081-1866

Crynusara pasmiexja mnpoOjeMaThKaTa Ha MPU3HAHUETO HA OOEKTHBHO
ChEAMHEHU MCKOBE B KOHTEKCTA Ha MTOCTAHOBSIBAHE HA PEIICHUE MPHU YCIOBUATA Ha
yi1. 237 TTIK. O6chaenn ca crneuupuKuTe, CIEABAIA OT Pa3IUYHUTE BHUJIOBE
ChEAMHSIBAHE HAa HCKOBE — KYMYJATUBHO, €BEHTYaJIHO W QITEPHATUBHO, U
OTPaKEHUETO UM BBPXY BBH3MOXKHOCTTA 32 MPU3HAHME HA BCUYKH, WM CaMO Ha
HAKOM OT CheAMHEHUTE UCKOBE. BbhIpocuTe ca pa3ucKBaHU U C OTJIE]] Ha Pa3IMYHUTE
dbopMHu Ha OOEKTUBHO ChHEIWHSBAHE — II'BPBOHAYAIHO CHEIWHSBAHE OT HIIEIA,
HacCpeIlleH UCK, UHIIUJEHTEH YCTAaHOBUTEJICH UCK, OOpPATeH UCK, IJ1aBHO BCThIIBAHE U
MIPUBJIMYAHE HA JIUIE ChC CAMOCTOSITENIHH MpaBa. OTHOCHO BCSIKA OT TE3U XUIIOTE3U
ca NPEIJIOKEHH H3BOAM BbB BPB3KAa C BB3MOKHOCTUTE 3a IOCTAHOBSIBAHE HAa
pelIeHuE MpH NPU3HAHUE Ha BCUYKU WIH HIKOU OT Chb€IMHEHHUTE UCKOBE. JloCTUTHAT
€ U3BOJIBT, Y€ MPU3HAHUETO HA UCKA KATO €JIEMEHT OT ()aKTUYECKHU ChCTaB, HACOUEH
KbM T[IOCTAaHOBSIBAHETO Ha HETUNUYHO ChACOHO pelIeHHe, TIOCTaBs peaulia
npo0iieMr B XHUIOTe3aTa Ha OOEKTUBHO CheIWHsABaHE Ha ucKoBe. [lopanu
M3JI0KEHOTO Tpu oTaenHute BugoBe u (popmu Ha OCH mocTaHOBSIBAHETO Ha
pelieHue npu MpU3HAHUE N0 BCUYKU WM MO HAKOW OT MPEASIBEHUTE MCKOBE HE
BHHArH € JOIYCTHUMO.

8. Kamenus Lonosa, [loasexaT i Ha OTMSIHA IOCTAHOBEHHUTE B HICKOBOTO
NMPOU3BOACTBO ONpeaAeeHus Ha ¢baa, lus romanum, 6poii:2, 2015, cTp.:884-898,

ISSN (online): 2367-7007
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Cnen ananu3 Ha mpaBHaTa ypeada, KakTo U Ha CeUU(PUKUTE HA OTAETHUTE
BUJIOBE OIPEJECNICHUs, € JOCTUTHAT W3BOJ, Y€ TO3U BHJ AKTOBE MO IMPaBUIO HE
noanexar Ha otMsHa. [lo u3KIoueHuWe OTMsAHATa clie[Ba Ja Ce€ JIOMyCHE IIOo
OTHOIIIEHHE Ha BJIS3JI0TO B CHJIAa OMpeieleHUe 3a MpeKpaTsBaHe Ha JIETI0TO MOpaIu
OTKa3 OT WCK /WJIN jkajiba — MpH MpeKpaTsiBaHe Ha TMPOU3BOJCTBOTO B ChOTBETHATA
WHCTaHIMS/, KAaKTO U TOpaJM CKIIOYBAaHETO Ha cbhaeOHa crorojgdoa. OTHOBO MO
W3JII0YEHHE MOXE J1a OJIC)KH Ha OTMsIHA U onpenenenne no 4. 288 I'TIK, ¢ koero
HE C€ JI0MycKa KAacallMOHHO pa3riexJaHe, HO caMO KOraro IOpPOKBT 3acsra

CAUHCTBCHO HCTO, HC U BJIA3JIOTO B CHJIA CT)I[66HO peuICHHC.
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Summaries of the reviewed publications under Art. 117, para. 1, item 17 of the
Regulations on the conditions and procedure for obtaining academic degrees
and holding academic positions at Sofia University 'St. Kliment Ohridski"
Assoc. prof. Dr. Kameliya Nikolaeva Tsolova

Scientific publications which explore various issues related to the civil procedure
have been submitted for participation in the competition. These publications were
not submitted for participation in a previous competition for an academic position
and were published after the defence of the dissertation for obtaining the academic
degree Doctor.

In the announced competition, the candidate participates with one monograph, eight

studies and articles.

I. MONOGRAPH
Kameliya Tsolova, Transfer of Disputed Right, SIBI, Sofia, 2024, ISBN:978-619-
226-295-2.

The monograph ‘Transfer of disputed right’ has a total of 288 pages and includes an
introduction, six chapters, a conclusion and a bibliography. The bibliography

includes eighty-five titles.

The first chapter focuses on the general characteristics of the procedural institute
under consideration. A brief historical and comparative legal review of the different
models of regulation of the transfer of disputed rights during a pending legal action
is made. The challenges facing the procedural framework accompanying the
substantive admissibility of the transfer of disputed rights are outlined, assuming that

the main problem is that it creates a risk that the declaratory proceedings and the

22



[Tpunoxxenne Ne 14

judgment delivered will not be able to fulfil its function — to definitively resolve the
legal dispute in which a third party is already involved. Accordingly, the predominant
task of the procedural rules is to ensure that the transferee of the disputed right is
bound by the res judicata of the judgement given in the pending proceedings, during
which the transfer of the disputed right took place. The two prevailing legislative
models are outlined - the transferee shall replace the transferor in the case and shall
be bound as a party by the effects of the decision, or shall be bound by the decision,
without necessarily participating as a party, where he is bound in his capacity as a
third party. Somewhat greater attention is paid to German regulation and legal
literature in view of their impact on the Bulgarian positive legal framework, doctrine
and jurisprudence. The two theories supported in relation to the application of the
institute — the relevance theory and irrelevance theory, are briefly presented. It is
concluded that the continuation of the case is governed primarily in the public
interest, the purpose being to secure a judgement, consolidated with res judicata, to
resolve the legal dispute that has arisen concerning not only the principal parties but
also their transferees. At the same time, it is accepted that the task of the procedural
rules is to give all those parties an adequate opportunity to defend their interests in
the proceedings which have continued after the transfer of the disputed right.

This chapter examines consecutively the main issues raised by Article 226 of the
Code of Civil Procedure, the first two relating to the subject matter of the case and
the type of legal standing of the transferor after the transfer of the disputed right.
Contradictory opinions, supported in theory and case-law, are presented and
analyzed. Critical arguments have been put forward with regard to the assumption
that the transfer of the disputed right entails ex lege or by way of amendment of the
particulars of claim leads to a change in the subject matter of the action consisting in
the replacement of the transferor’s right by that of the transferee. On that basis, as

well as with regard to the interpretation of the legislation (Article 226 of the Code of
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Civil Procedure), it is concluded that, even after the transfer of the disputed right, the
right of the transferor remains to be the subject matter of the claim and the
proceedings initiated by its bringing. In view of this, it is also suggested that there is
no change in the legal standing of the transferor - when he was, before the transfer,
the main typical party as the claimed holder of the disputed right, he remains a party
with typical legal standing afterwards, too. This has justified the conclusion that the
dependence of the transferee of the disputed right on res judicata of the judgement
delivered pursuant to Article 226(3) of the Code of Civil Procedure was not due to
the fact that the transferor was a procedural substitute, because he continued to
consider the case with regard to his — transferred right and not with regard to the right
of the third party. The legal succession and the relationship between the legal position
of the legal successor and that of the predecessor in title with regard to the transferred
right are identified as the basis of that relationship. In that regard, attention is paid to
the transferee’s right to bring an action, in particular by examining his defence in the
event of a dispute concerning the existence of the right of his predecessor in title
arising from a reference for a preliminary ruling in relation to the right acquired by
the successor.

The third essential question concerning the functioning of the institution relates to
the applicability of the rule under Article 235(3) of the Code of Civil Procedure and
concerns whether the court must take into account the transfer of the disputed right
when adjudicating on the case. After reviewing the various opinions, it was accepted
that the relevance of the transaction transferring the disputed rights or obligations
depends on substantive law. It is this law that lays down the conditions for its validity
and the consequences of its conclusion, bearing in mind the fact that the transfer of
a disputed right is irrelevant. In this regard, it is assumed that, where the conditions
for this are met, the transfer of the disputed right or obligation should be taken into

account by the court when issuing a judgement on the basis of Article 235(3) of the
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Code of Civil Procedure. Accordingly, the disregard of the transfer transaction in the
court case, when the conditions for this were met, constitutes a violation of Article
235(3) of the Code of Civil Procedure, which is predominantly in the interest of the
claimant, a situation that cannot be accepted because it conflicts with a number of
principles of civil procedure.

The second chapter outlines the scope of application of the institute according to its
regulation on the matter of claim proceedings. Attention is paid to the main
prerequisites for the application of the regulation - pending case, disputed right and
transfer method.

With regard to the generally accepted position that the institute is applied when the
disputed right is transferred after the claim has been brought, the disputed hypothesis
of a pre-trial transfer that became enforceable against the defendant during the
pendency of the case has been discussed. Arguments have been put forward in
support of the view that the applicability of the institute depends on the moment of
notification of the transfer, and in case of notification during pending proceedings,
the institute of transfer of a disputed right should be applied to the effect of binding
the assignee with the res judicata decision, even though the transfer contract was
concluded before the case was brought. Issues of applicability of the institute in
subsequent joinder claims, modification of the subject matter of the claim,
replacement of a party under Art. 228 of the Code of Civil Procedure, legal
succession under Art. 227 of the Code of Civil Procedure, are discussed.

Attention is paid to the clarification of the essence of the concept of "disputed right"
within the meaning of Art. 1 of CCP. After a review of the views expressed, the thesis
which is adopted is the one identified in the case-law that the scope of the institute's
operation should be determined on the basis of the scope of Article 298(2), second
suggestion of the CCP, taking into account the time of the transfer and the limitations

introduced in Article 226(3) of the CCP. On that basis, it is accepted as beyond
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dispute that the scope of the institute includes a transfer by the parties in the pending
proceedings of rights which are claimed as defended as the subject-matter of the
claim brought. In addition, it is concluded that those rights which, although not
included in the claim and not the subject of the case, due to their incompatibility with
the rights in the claim, may be denied or limited in scope (volume) by the res judicata
of the decision should also be qualified as a "disputed right". As to whether the notion
of 'disputed right' under Article 226 of the Civil Code of Procedure also includes the
obligations of the parties which are claimed as the subject matter of the claim and
the existence of which the court will rule on in a judgement guaranteed by res
judicata, the understanding that the institute is applicable in the case of substitution
for debt but not in the case of assumption of debt under Article 101 of the Obligations
and Contracts Act is justified, where no actual transfer of the obligation exists, since
in that case the original debtor remains liable, and another person becomes liable
alongside him. The theory assumes that the transfer of possession of disputed
property by a party to pending claim proceedings, in which a dispute over rights to
that property is resolved, constitutes an independent reason for the application of the
institute. The accepted thesis that the scope of the institute should be determined on
the basis of Art. 298, para. 2 suggestion 2 of the CCP justifies the conclusion that, in
principle, the concept of the transfer of a disputed right, the purpose and function of
which is to prevent the risk of the future resumption of a legal dispute already
definitively settled, that is to say, a dispute settled by res judicata, does not and should
not apply to legal disputes submitted for consideration in the case with objections.
An exception is observed with regard to the two objections under Article 298(4) of
the Code of Civil Procedure. A positive answer to the question of the applicability of
the institute in cases where the transferred right is relevant only with regard to the
legal standing of the transferring party is justified. A number of specific hypotheses

have also been considered in the declaratory proceedings.
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The chapter discusses questions concerning the type and nature of the reason for
transfer as well as Prof. Stalev’s understanding that the regulation applies to a
transfer under a legal transaction, but not to a transfer by an act of public authority.
Attention is also paid to the inapplicability of the institute in the case of the so-called
"restitution succession". Some requirements for the transferor and the transferee have
been considered, supporting the understanding that the institute also applies to the
subsequent transfer of acquired rights from the original transferee to third parties.

Chapter Three is aimed at clarifying the effects of the transfer of the disputed right
on the procedural position of the transferor and the transferee. Irrespective of the
assumption that the transfer of the disputed right does not entail a change in the legal
standing of the transferor, because he does not thereby acquire the status of
procedural substitute, it has been pointed out that the injunction affects the
procedural position of the transferor by imposing certain restrictions on him. On that
basis, the questions regarding the admissibility of the withdrawal and waiver of a
claim, as well as those relating to the conclusion of a court settlement, were
examined. It was held that, irrespective of whether the claimant or the defendant had
transferred the disputed right, withdrawal of the claim was permissible. As regards
the admissibility and effects of the discontinuance of a claim, the view is shared and
further substantiated that, following the transfer of the disputed right by the claimant,
discontinuance of a claim is inadmissible. It is admissible where the defendant has
transferred the disputed right, but the effects set out in Article 233 of the Code of
Civil Procedure will not affect the legal sphere of its transferees. As regards the
possibility for the transferor, as the main typical party, to sign a court settlement, it
has been held that this depends on whether the predecessor in title has disposed of
his right in full in favour of the transferee or has transferred only some of the powers
entailed therein. In the second hypothesis, the view is shared that the transferor may

reach a court settlement, but his res judicata will not bind its transferees. Attention is
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also paid to the problems related to the transfer of a disputed right in the context of
the two atypical court decisions — in recognition of the claim under Article 237 of
the Code of Civil Procedure and in absentia under Articles 238-239 of the Code of
Civil Procedure.

The consequences of bringing the claim in the light of the legal situation of the
transferee were also discussed, assuming that a claim could be brought for the right
acquired by the private successor between him and the opposing main party (the
assignor), subject to the conditions for suspension under Article 229(1)(4) of the
Code of Civil Procedure in connection with the lis pendens relating to the law of the
transferor. At the same time, it is understood that not only thetransferor but also the
transferees of disputed rights under the prohibition under Article 126 of the Code of
Civil Procedure cannot bring an action against the opposing main party on the same
disputed subject matter as the one in the pending proceedings. As regards the
substantive effects of bringing of the claim, and in particular the suspension and
interruption of the period of limitation, the view is shared that the successors in title
of the defendant are bound by the non-procedural substantive effects of the bringing
and upholding a claim for ownership (or other right in rem). At the same time, it was
concluded that, since the right acquired by the transferee does not become the subject
of the case and the court will not deliver a judgement on it in the court decision, the
consequences of bringing the action related to the suspension and interruption of the
limitation period under Article 115(g) and Article 116(b) of the Obligations and
Contracts Act do not apply to him.

Considerable attention is paid to the issues related to the intervention and
involvement of the transferee as an assisting party under Article 226(2) of the Code
of Civil Procedure. The characteristics of the transferee’s interest in comparison with
the typical hypothesis have been examined successively. A number of controversial

1ssues in the matter under consideration have been discussed - the time limit for
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additional intervention and the appealability of the court order refusing to involve
the transferee as an auxiliary party to the case. Attention is paid to the issue of the
main intervention and involving of a person with independent rights in the context
of the transfer of a disputed right.

A separate paragraph discusses the different procedural possibilities for replacing the
transferor by the transferee in the case — under Article 226(2) in conjunction with
Article 222 of the Code of Civil Procedure, under Article 228 of the Code of Civil
Procedure, and under the conditions of Article 227 of the Code of Civil Procedure.
Chapter Four is devoted to the subject matter concerning res judicata as protection
and sanction in the event of transfer of a disputed right in the context of the binding
relationship of the transferee, together with the transferor to the opposite main party
of res judicata of the decision, as provided for in Article 226(3) of the Code of Civil
Procedure. It is noted that it is precisely in this regard that the cumulative perception
of the two arguments — that the subject matter of the case remains the right of the
transferor, and in that respect the transfer transaction should be taken into account
on the basis of Article 235(3) of the Code of Civil Procedure, raises skepticism. That
is because, given that premise, it appears that the decision and its res judicata will
almost always be unfavourable not only to the transferor, but also to the transferee,
in so far as it will always lead to finding that the transferred right does not exist. In
that context, the chapter examines the power of the declaratory proceeding to fulfil
its protective and punitive function in the event of the transfer of disputed rights. This
is done through the prism of the action of res judicata over time and on the basis of
the conceptual understanding existing in theory and practice that it is capable of
establishing all the past periods of the existence of the law prior to the conclusion of
the judicial inquiry. In view of this, it is assumed that in this timeline the res judicata
is dynamic rather than static in nature. Based on that, a decision was made finding

that the non-existence of the claimant’s right at the time when the investigation was
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concluded might not be entirely unfavourable and that his res judicata might not be
fully punitive for the claimant or entirely favourable for the defendant with fully
protective res judicata. It will not be entirely unfavourable if it finds that the disputed
right arose at the time when the event giving rise to it occurred, existed for a certain
period, after which it was honoured when a redeemable fact occurred. It was argued
that such a decision is favourable to the claimant as regards the period during which
the existence of his right has been established, with the res judicata acting as defence
for him and as a penalty for the defendant. At the same time, the same decision is
unfavourable to the claimant and favourable to the defendant in respect of the period
following the occurrence of the event giving rise to the redeemable fact and, for that
period, his res judicata acts as a defence for the defendant and as a penalty for the
claimant. That situation was used to clarify the specific features of the decision and
its res judicata in the event of a transfer of the disputed rights. Specific issues related
to the transferee’s commitment to the res judicata of the decision under Article 226(3)
of the Code of Civil Procedure were discussed, and it was held that the decision,
although on the same subject matter, covers both the period preceding and the period
following the transfer of the disputed right. It was noted that, from the point of view
of the transferee, the two periods are different from each other, since the former
characterises the legal situation, which is decisive for the situation of the transferee,
whereas the latter refers to a point in time when the legal situation of the transferee
is no longer dependent on that of the transferor. The question of whether the
transferee is bound by the res judicata decision for the entire time frame has been
resolved on the basis of an analysis of the exceptions laid down in Article 226(3) of
the Code of Civil Procedure.

Regarding the first exception, which relates to the acts of registration when it
concerns immovable property (Article 114 of the Ownership Act), the various

opinions are considered. It is stated and further substantiated that in the case of a
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claim brought regarding a claim subject to registration under Article 114 of the
Ownership Act, the application of the transfer of a disputed right under Article 226
of the Code of Civil Procedure is subject to the fulfilment of an additional condition
— registration of the claim. The failure to register the claim prevents the private
successors of disputed rights from being bound by the res judicata decision in the
case in which they were not involved. Nor do those persons suffer the consequences
of bringing an action, with this being valid both for procedural consequences and
substantive ones.

As regards the second exception under Article 226(3) of the Code of Civil Procedure,
the two views discussed in the legal literature have been examined. The first relates
to the requirement for the so called ‘double good faith’. The second view aims to
promote the understanding that it regulates a general situation that is not limited to
the hypothesis expressly regulated by law. In view of this, it is pointed out and
explicitly stated that Article 226(3) of the Code of Civil Procedure in the part under
discussion does not entirely exclude the original transferee’s commitment under
Article 78 of the Ownership Act to res judicata of the judgement passed. It excludes
the binding where it is unfavourable to him for the period when the res judicata is in
force, which begins and follows the conclusion of the transfer transaction. It is during
this period that the legal position of the transferee differs from that of its transferor.
In view of this, it is assumed that the exception introduced provides clarity and
outlines the principle regarding the temporal scope of the res judicata vis-a-vis the
transferee. The legislator has used it to temporally limit the binding of the private
successors of the parties under Article 226(3) of the Code of Civil Procedure from
the unfavourable to them res judicata only for the period preceding the transfer of the
disputed right. It is at that time that the typical for the institute dependence of the

legal situation of the transferee on that of the transferor becomes evident.
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As regards the objective limits of the res judicata, it has been held that the binding of
the transferee with the res judicata of the decision relating to the period preceding
the conclusion of the transfer transaction is undisputed. It is irrelevant in that regard
whether the court found that the transferor’s right existed or did not exist during that
period. The period following the transfer is characterised by the fact that, by virtue
of the transaction concluded, the transferee acquires (or at least claims to acquire)
the subjective substantive right transferred to him. The argument that this right never
becomes the subject matter of the case takes into account the interest of the transferee
as its holder, who has a right to claim, which provides him with the opportunity to
participate as a main party in declaratory proceedings in which the dispute
concerning his substantive subjective right is resolved. After its emergence in the
legal sphere of the transferee as a result of the transfer deal, this right is no longer
dependent on the legal situation of the transferor, so that the res judicata of the
decision on his status after the transfer cannot have a negative impact and limit the
defence capabilities of the transferee on the basis of Article 226(3) of the Code of
Civil Procedure. Based on that, the various hypotheses that may arise in the event of
the transfer of a disputed right that is the subject matter of the case are discussed, as
well as in the case of transfer of a disputed right that is not the subject of the case in
view of the objective limits of res judicata (subject matter and temporal) to which the
two main parties and the transferee are bound under the conditions of Article 226(3)
of the Code of Civil Procedure. It is accepted that where the transferred right is the
subject of the case, the transfer transaction will be taken into account by the court
pursuant to Article 235(3) of the Code of Civil Procedure when it has concluded that
it is relevant to the disputed substantive legal relationship, that is to say, when it has
honoured the transferor’s legal right because it has become part of the legal sphere
of the transferee. That will be the case where it is established that, by virtue of an

actual transaction notified and proven during the action, a substantive right existing
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in favour of the legal transferor has been transferred. The court will disregard the
transfer transaction when delivering its judgement where it is irrelevant to the
disputed substantive legal relationship. This situation may be the result of various
reasons - in cases of constitutive succession, where the transferor was not the holder
of the right, where the transaction is null and void or not notified in the process, in
subsequent transfers of the disputed right, etc. In cases where the transaction is
relevant to the disputed substantive legal relationship, the fundamental question
arises as to whether the action relating to the transferor's right can be upheld even
though after the transfer that right no longer exists in favour of that party. An
affirmative answer was provided to that question: the action may be upheld, but
under the conditions laid down in Article 226 of the Code of Civil Procedure. In this
case, the decision and its res judicata will establish the existence of the right of the
transferor for the period prior to the conclusion of the transaction and its non-
existence due to its transfer to the transferee for the next period until the completion
of the judicial investigation. Moreover, in the relations of the two main parties, res
judicata will be manifested as the defence for the transferor in the first period (the
existence of the right until the conclusion of the transaction), but for the second the
defence will be for the opposing main party (the non-existence of the right after the
conclusion of the transaction). In this case, the transferee will be bound to the
opposite main party by the res judicata of the decision for the entire period of the
judicial inquiry, because it is entirely in his favour. Res judicata for the period
preceeding the transfer establishes the existence of the transferor’s right at the time
of concluding the transaction. In that situation, the decision is favourable to the
transferee and the res judicata acts as his defence, while being unfavourable to the
other party and the res judicata acts as a penalty against him. The res judicata for the
second period - following the conclusion of the transfer transaction, is also

favourable to the transferee because it establishes the non-existence of the
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transferor’s right as a consequence of the conclusion of the transfer transaction.
Therefore, this commitment does not fall within the exceptions to Article 226(3) of
the Code of Civil Procedure, which are provided for in the interest of the transferee,
rather than the opposing main party, which participated and was able to fully realize
its defence in the course of the completed proceedings.

Chapter five discusses the specific features of the claim and penalty in the event of
transfer of a disputed right in the criminal and constitutive process.

The application of the institute in the declaratory proceedings in case of transfer of
the disputed right from the applicant is examined. It also discusses the essential
question concerning whether, in the light of the accepted understanding of the effect
of the institute, the court may deliver a judgement of conviction in favour of the
claimant who has assigned his claim to a third party, if the conditions for granting
the claim were met at the time of the conclusion of the disposition transaction. This
chapter provides arguments, including ones based on Article 429(1) of the Code of
Civil Procedure, that the law allows a judgement to be delivered in the event of the
transfer of the disputed claim in the lis pendens, but not as an enforceable title in
favour of the claimant (the transferor), but as an enforceable title in favour of its
private successor in title. As regards the hypothesis concerning the case of transfer
of a disputed right or obligation on the part of the defendant, it is emphasised that the
judgement cannot convict the transferee, despite the fact that, in most cases, he has
also obtained possession of the disputed property. With regard to the enforceability
of the conviction, it is stated that the convicted defendant (the legal transferor) is
bound by this consequence and, in the case of Article 523 of the Code of Civil
Procedure, the transferee of the disputed right by the defendant, who has at the same
time acquired possession of immovable property. It was held that, in the event of the
defendant transferring the disputed liability to the third party on the basis of a debt

substitution, the conviction claim cannot be honoured.
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In connection with the application of the institute in the constitutive claim process,
the chapter discusses different views on the parameters of the procedure itself - the
subject matter of the constitutive claim, the objective limits of the res judicata of the
constitutive court decision, as well as the content of the obligation to respect the
constitutive effect of such a decision by third parties. Arguments have been proposed
to support the conclusion that the institute has limited application in the transfer of
the right to alter a legal relationship by the claimant, including due to the specific
nature and function of the constitutive claim process, which is also a procedure for
the enforcement of the right to alter a legal relationship, and therefore combines
features and characteristics typical of the enforcement proceedings. Insofar as this is
most evident in the hypotheses in which the legal change consists in a derivative
transfer of rights from the defendant to the claimant in the future, after the entry into
force of the constitutive court decision, it has been held that the rules of Article 226
of'the Code of Civil Procedure cannot be applied here, and the rules of Article 429(1)
of'the Code of Civil Procedure should be applied by analogy. It is argued that in cases
where the legal change has a countereffect, which also covers the period during
which the claimant was the holder of the right to alter a legal relationship, the transfer
does not thwart the court’s power to issue it in the judgement, while applying the
rules of Article 226 of the Code of Civil Procedure. A positive answer to the question
whether the defendant in the constitutive claim proceedings can transfer disputed
rights is also given. In view of this, the application of the institute in various
hypotheses - in which the legal change ordered by the court occurs ex tunc or ex
nunc, respectively - is discussed. Based on the justified arguments, it is understood
that the transfer of a disputed right is not to be applied in partition actions.

Chapter six discusses the application of the institute in some other proceedings. It
has been held that it is of limited application in declaratory proceedings under Part

Five of the Code of Civil Procedure because they display a number of features, both

35



[Tpunoxxenne Ne 14

in terms of their function and purpose, and in view of their close connection with and
dependence on the enforcement proceedings which they accompany and whose
substantive legality they ensure. What is common to all these cases is that the
commencement of declaratory proceedings is always preceded (at least) by the
issuance of an enforceable reason intended to secure or thwart the res judicata
judgement. In view of this, it is accepted that where the judgement creditor is
replaced in the enforcement proceedings by his private successor in title in the
enforcement proceedings pursuant to Article 429(1) of the Code of Civil Procedure,
the same rule should apply to the declaratory proceedings in which the creditor is
authorised to participate.

The applicability of the institute in proceedings for disputed judicial administration
of civil relations, including in the proceedings under Article 32(2) of the Ownership
Act, is discussed later in the chapter. Arguments have been put forward and the
conclusion has been reached that Article 226 of the Code of Civil Procedure does not
apply to them and the transferor must be replaced by the transferee.

The last paragraph deals with the subject matter of transfer of a disputed right in
arbitration proceedings, and the view is expressed that the rules laid down in Article
226 of the Code of Civil Procedure do not apply to it. However, it is held that this
does not mean that, in the event of a transfer of the disputed right, the arbitration
proceedings could not continue and culminate in a decision capable of leading to res
judicata, constitutive process or action for performance.

The conclusion provides a general assessment of the regulation of the transfer of a

disputed right institution under the Code of Civil Procedure in force.

STUDIES AND ARTICLES:

36



[Tpunoxxenne Ne 14

1. Kameliya Tsolova, Procedural Significance of the Registration of Claims
under Art. 114 of Ownership Act, [US ROMANUM, Issue:1, 2024, pp.:482-
502, ISSN (online):2367-7007, (CEEOL)

The article discusses the procedural importance of the registration of claims under

Article 114(1) of the Ownership Act. Arguments have been put forward to support

the view that the registration of claims entails not only substantive but also

procedural consequences. It is concluded that the requirement to register all
claims envisaged by the law gives rise to the same internal procedural (Article

114(2) of the Ownership Act) and non-procedural (Article 226(3) of the Code of

Civil Procedure) effects. It was held that, in accordance with Article 114(2) of the

Ownership Act, it is of relevance to the initiation of the claim and its function is

to ensure that the transferees of disputed rights participate in the pending

proceedings following the procedure laid down by the law (Article 226(2) of the

Code of Civil Procedure) in order to protect their rights and interests. Failure to

comply with this requirement prevents those persons from being bound both by

the effects of the pending proceedings, including the suspension and interruption
of the validity, and by the res judicata of the judgment delivered pursuant to

Article 226(3) of the Code of Civil Procedure.

2. Kamelia Tsolova, Compulsory or optional necessary comrades are the

parties to a contract following a third party's claim for its nullity, Commercial

Law, Issue:1, 2022, pp.:25-35, ISSN (print):0861-6892

The article contains an opinion on interpretative case No 7/2020 initiated by the

Supreme Court of Cassation on the matter: ‘Compulsory or optional necessary

comrades are the parties to a contract in the proceedings of a third party’s action

for nullity of the contract.” Arguments have been put forward to support the view

that in the event of a third party’s action for nullity of a contract concluded

37



[Tpunoxxenne Ne 14

between others, the parties to the contract are indispensable comrades in the
proceedings.

3. Kameliya Tsolova, On the Applicability of Article 226 of the Code of Civil
Procedure in Proceedings Concerning the Controversial Judicial
Administration of Civil Relations, Commercial Law, Issue:4, 2021, pp.:5-13,
ISSN (print):0861-6892

The article poses the question of the applicability of the institute of transfer of a
disputed right in proceedings related to disputed judicial administration of civil
relations. Arguments have been put forward to justify the conclusion that it is not
applicable in these proceedings, the proceedings under Article 32(2) of the CPA
included.It is accepted that the rules laid down in Article 226 of the Code of Civil
Procedure are incompatible with the nature of the cases referred to, as well as with
the substance of the decision delivered on them, which replaces the lack of
consent of the subjects of the substantive legal relationship regarding the manner
of exercising the relevant rights. This requires, in accordance with the
proceedings which the judicial decision is issued, the participation of those
persons whose will the court replaces. After the expropriation of his rights under
the legal relationship, the transferor can no longer exercise them because he is not
the holder, nor does it depend on his will how they will be exercised. Therefore,
he does not have the right to participate as a party in the proceedings in which the
court decides on those matters, and even if he does, such participation cannot
result in his or the transferee being bound by the effects of the judgment delivered.
4. Kamelia Tsolova, On the Types of Necessary Companionship and
Interpretative Decision No 3/2016 of the General Assembly of the Civil
Chambers of the Supreme Court of Cassation, Commercial Law, Issue:1-2,

2020, pp.:5-25, ISSN (print):0861-6892

38



[Tpunoxxenne Ne 14

The study presents a critical review of the position adopted in Interpretative
Decision No 3/2016 of the GACC of the Supreme Court of Cassation that spouses
are not necessarily companions in claims brought by or against them for
ownership of property or belongings acquired under the matrimonial property
regime, as well as of the understanding adopted in the reasoning regarding the
criteria applicable to distinguish between mandatory and optional necessary
companionship.

5. Kameliya Tsolova, On the Reasons of the Negative Declaratory Claim for
Ownership, Commercial Law, Issue:3, 2020, pp.:25-47, ISSN (print):ISSN
0861-6892

The study presents a critical opinion on the established in theory and practice
understanding that a negative declaratory claim for property is not justifiable.
Arguments have been put forward to support the view that a negative declaratory
action for property is well founded and should be introduced by the claimant in
the application as one of the three features that distinguish its subject matter.

6. Kamelia Tsolova, On the question whether the power of attorney for the
conclusion of the substantive contract empowers the proxy to conclude the
arbitration clause in the contract, Conference Proceedings: Scientific Research
in Memory of Assoc. Professor Kristian Takov, editor(s) Professor Doctor of Law
Ekaterina Mateeva and Professor, Doctor of Law Ivan Ruschev, University
Publishing House "St. Kliment Ohridski", 2019, pp.511-522, ISBN:ISBN 978-
954-07-4746-0

The article discusses the need for an explicit power of attorney where an
arbitration clause is to be included in a substantive contract in view of the
established practice of the Supreme Court of Cassation to that effect. The
arguments put forward lead to the conclusion that the law does not introduce such

a requirement. On the basis of the findings in Interpretative Decision No 5/2014,

39



[Tpunoxxenne Ne 14

it is held that, in the absence of limits on the scope of the power of representation
set out in the power of attorney, that power includes the possibility that the proxy
could choose and negotiate all the elements of the content of the substantive
contract, including the arbitration clause.

7. Kameliya Tsolova, Some Questions Regarding the Recognition of Joinder
Claims, Yearbook of Sofia University St. Kliment Ohridski, Department of Law,
issue:86, editor(s): Prof. Dr. Sasho Penov (Editor-in-Chief), Prof. Doctor in Law.
Tsvetan Sivkov, Prof. Dr. Anelia Mingova, Prof. Dr. Plamen Panayotov, Prof. Dr.
Daniel Valchev, Prof. Dr. Plamen Kirov, Assoc. prof. Dr Nina Gevrenova, Assoc.
prof. Dr. Boryana Museva, Yavor Mihailov, St. Kliment Ohridski University
Press, 2019, pp.:195-225, ISSN (print):ISSN (print):0081-1866

The study examines the topic of the recognition of joinder claims in the context
of a decision delivered under the conditions of Article 237 of the Code of Civil
Procedure. The specificities resulting from the various types of joining claims —
cumulatively, possibly and alternatively, and their impact on the possibility of
acknowledging all or only some of the joinder claims — are discussed. These
questions are also discussed in the light of the various forms of objective joining
— initial consolidation by the applicant, counterclaim, incidental declaratory
action, counterclaim, principal intervention and involvement of a person with
independent rights. In respect of each of those hypotheses, conclusions have been
proposed as to the possibility of adjudicating in recognition of all or some of the
joinder claims. It has been concluded that the recognition of the claim as a
constituent element of an atypical judgment raises a number of issues in the case
of an objective joining of claims. For the reasons set out above, in the various
types and forms of Joinder claims, it is not always permissible to adjudicate all or

some of the claims brought.

40



[Ipunoxenue Ne 14

8. Kameliya Tsolova, Admissibility of Reversal of Effective Rulings,
Rendered in Action Procedure, IUS ROMANUM, Issue:2, 2015, pp.:884-898,
ISSN (online):2367-7007

After analysing the legal framework as well as the specifics of different types of
rulings rendered in action procedure, the conclusion is reached that they are not
admissible to reversal. There are some exceptions in respect of the effective ruling
for dismissal of the case due to the abandonment of action /or of an appeal/, as
well as in case of conclusion of a court settlement. Another exception can be
found in respect of the ruling for not admission of the cassation appellate review

/art. 288 CCP/, but only in case that defect affects only ruling, not the decision

41



