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|. OBIIA XAPAKTEPUCTUKA HA JTUCEPTAIMOHHUA TPY /]

1. AKTyaJIHOCT Ha TeMaTa U IPAKTUY€CKO 3HAYCHHUEC HA U3CTICABAHETO

HHCGpTaHI/IOHHI/IHT TpyAd € NOCBCTCH HA €IUH OT BUIOOBCTEC 0CO0€H 3ajI0T — TO3H Ha

THPTOBCKO NPCAIIPUATHE KAaTO CHbBKYIIHOCT OT IIpaBa, 3aIbJIDKCHUA U q)aKTI/I‘ICCKI/I OTHOIICHMUA.

[Tonacrosimiem, JUIICBa JPYyro caMOCTOATEIHO M3CIEeABaHE MO TeMaTa, Makap Jia ca
HAJIHIIE TyOIMKAIIMY B KOMEHTapHaTa, IEPUOANYHA U yueOHa TUTepaTypa, KOUTO Pa3riexkaar
OCOOCHHTE 3aJ03W KaTo HOB BHJI OOE3MEYCHHE, BHBEICH C NpHEMaHeTO Ha 3aKoHa 3a
ocobenute 3a103u (303) — oOHapoaBaH ¢ JIbpkaBeH BecTHUK Op. 100 ot 22.11.1996 1., B cuiia
ot 01.04.1997 r. B Te3u u3ganus obaye 3ajJ0rbT Ha IPESANPUITHE € U3CIICIBAH MPEIU BCUUKO
KaTo Pa3HOBHIHOCT Ha OCOOCHUTE 3aJI03H M HAapeJ C APYTUTe BUIOBE CHBKYITHOCTH, O€3 1a €
Om 00eKT HA CAaMOCTOSITENICH aHaIN3, IPEIBU/ CTICU(PHUKATa HA ThPTOBCKOTO MPEIIPUSATHE
U Ha pexXuMa Ha 3aJI0Ta BbpXY IUHAMUYHA ChBKYITHOCT, €IEMEHTUTE OT KOSITO IIUPKYJIHPAT B
00opoTa cBOOOAHO — B paMKUTE Ha OOMKHOBEHATa ACHHOCT IO 3aHSITHE Ha 3aJI0T0JIATEJs.
Hapen c ToBa, ipe3 2016 ronuna 0sxa npuetu peauna uaMeHeHus B 303, KOUTO MPOMEHUXa
nmpaBHAaTa ypenada Ha MHCTHTYTa W OOYCIAaBAT aKTyaJlHOCTTa Ha Temara. [loctaHoBeHara
THJIKYBaTeJIHa MPAKTHKa OTHOCHO BBIIPOCUTE, Kacaely MPaBHOTO 3HAUEHUE Ha mpojaaxodara
no pena Ha 303 Ha 3aJ105)KEHO UMYIIIECTBO CHIIO € OT 3HAYCHHE U C€ HYXKAe OT aJipeCHpaHe B
JIOKTpUHATA — HA HEs BeYe OT/EeIMXa BHUMaHHE 3aKOHOJATENST ¢ M3MeHeHusTa mpe3 2016
roguHa B 303 u 00moTo chOpaHue Ha IpakAaHCKa U ThpProBcKa Kojeruu Ha BbpxoBHus

KacallmoHeH cb1 - B ThikyBatenno pemrerne Nel ot 10.07.2018 1. mo Teak. a. Nel/2015 .

N3cneaBaHeTo cu MOCTaBS 3a MeJT Ja MPEJIOKH ISUIOCTEH aHAIN3 Ha TCOPETUIHHUTE
MPEIM3BUKATEICTBA M TMPAKTUYECKUTE MPOOJIeMU TpU yUYpEIsSBaHETO W peanu3alusaTa Ha
3a50ra Ha ThPTOBCKO MPEINpPUITHE KaTO €IHO OT Hal-4eCcTO M3IOJI3BAHUTE B ChBPEMEHHHUS
TBPTOBCKH 000pOT 00e3IeUYeHHe, TTO3BOJISIBAIIO HA 3AJI0KHHS KPEIUTOP J1a U3IBIHU BHPXY
1eaust 000C00eH UMYIIECTBEH KOMILJIEKC MPU HEU3MBIHCHHE Ha 00€3MEYeHOTO B3eMaHEe OT
CTpaHa Ha 3alloToJaTeNsl, JOKATO TMOCJIEIHUAT 3ama3Ba BB3MOXKHOCTTA Ja EKCIUIoaTHpa
CBOOOAHO (B paMKHUTE Ha CHOTBETHUTE OTPAaHUYCHHUS B 3aKOHA, KOMTO ChHIIO ca 00EKT Ha
aHaAJIN3), IPSANPHUATUHETO CH, KaTO TaKa peali3upa MPUXOJU U ¢ TAX U3ILIama 00e3MeueHOTO

TJIaBHO B3€MaHC — KOraTo 3aJIOI'eT € YUPCACH 3a COOCTBEHO 3a1BbJIDKCHUC.

C Bce IMO-4eCTOTO M3I0I3BaHE UMEHHO Ha 3aj0ra Ha NpCANPUATUEC KATO o0e3reueHue



3a OAaHKOBH KPEIUTH, C KOUTO ce (PMHAHCHUPA LsJIaTa IEHHOCT Ha THProBela, Ce MOCTaBuXa u
penuiia BIIPOCH OTHOCHO IMpaBHATa ypeada Ha TO3W BHUJ OCOOCH 3aJiOT U CE€ YCTaHOBUXA
MIPOITYCKH B Hesl. ToBa HajoKM aKTMBHATA HaMeca Ha 3aKOHOJIATeNsl, KOUTO, C U3MCHEHUSTA
nipe3 2016 roguna B 303, orpaHuyy B M3BECTHA CTEIIEH CBOOOAaTa Ha 3aJ10T01aTelis Aa 3ajara
MOBTOPHO MPEANPHUSATHETO, KaTO BHBEIE H3WCKBAHETO 3a ChIVIACHE OT ITBbPBUS 3aJI0KEH
KPEAUTOP, a TPU TPETH W CJEABAI 3aJIOT - CHIJIACHETO HAa BCEKH €AWH OT HACTOSIIUTE
00€3Me4YeHn ChC CHIOTO MPEANPUATHE KpeauTopu. pyr BakeH npobdiieM, ouepTall ce el
MoBeYE OT JBaJieCeT ToauHU Ha mpriaraHe Ha 303, O¢ TO3W 3a WHIAUBUIyaTW3alusATa Ha
AKTUBHUTE OT 3aJI0KEHOTO MPEANPUATHE — HW3MEHEHH Osxa CcrmocoOWTe 3a TOBa, KAaTo C
pedopmara va 303 ot 2016 roguHa ce MPOMEHU U HAYMHBT HA YUpEIsBaHE Ha 3aj0ra — 4pe3
BIIMCBAHETO MY B I10 MapTHAaTa HA 3aJ0roJaTelis B ThPrOBCKUS PETUCThP, KaTo ce MpUaaje
MIPaBHO 3HAYEHHE W Ha BIIMCBAHETO Ha 3ajiora BbPXY MPEANpPUATHE B PETHCTPUTE, KOUTO CE
BOJIAT 3a OTJCJIHUTE aKTUBH OT HEr0 — BMECTO M3II0JI3BAHUS JOTOraBa OIMKMC Ha €JIEMEHTUTE OT
NPEIIPUATHETO B JOTOBOpa 3a 3ajior. Te3wm W peauna APYrd TPOMEHH, BKIFOYUTEITHO
HATPYMBAHETO HA 3HAYUTENIHA ChAeOHA MPAKTHKA MO MPUJIAraHETO Ha MIpaBHUJIaTa 3a 3aJior Ha
npennpusaTie, oOycnaBAT HEOOXOJUMOCTTA OT aKTyalHO H3Clie[iBaHE Ha 00e3MeueHUETo.
WMHCTUTYTHT HA 3aJI0Ta HA MPEINPHUATHE MPUAOOH ToJIIMa MOMYJSIPHOCT KaTo 00e3MeYCHHE
npu 3aeMHO (PMHAHCHpPAHE, 3al[0TO IMPEJAOCTaBs 00€3NeUeHHUE BBPXY IEJUS HMYIIECTBEH
KOMIUIEKC OT TpaBa, 3aAbKeHUS U (DAKTHUECKU OTHOIIECHUS Ha ThProBela, 4Ype3 KOUTO TOi
OCBIIECTBSIBA IEWHOCTTA CH U 3TI0KHUAT KPETUTOP HE CJIeIBa Ja Mojara TPHXKH 3a Ora3BaHe
Ha 3aJI0KEHOTO HMYIIECTBO, JOKOJKOTO TO C€ YIpamisiBa OT 3ajlorojaTeiss — JO
MPHUCTHIIBAHETO KbM U3ITBIHCHHUE BHPXY MPEANPUITHETO KaTO CHBKYITHOCT. BB3MOKHOCTTA 32
U3BBHCHACOHO YAOBIETBOpSBAaHE HAa 3AJ0XKHHUS KpeauTop, 0e3 a ce ThpCHU CaHKIHUS OT
CHAUITUINATA, KAKTO U OT ChACOHU M3MBIHUTENN (KAaKBOTO MPaBO, HO HE U 3abJKCHHE UMa
00€3MeYeHOTO ChC 3aJI0T Ha MPEANPUSTHE JUIE) 00yciaaBs M3IMOI3BAHETO HA UMEHHO TOBA
obe3mnedyeHune, 4ecTo pazdupaHo KaTo ,,TOTAIHA UTTOTeKa" — 0OXBalamia MsI0TO MPENPUATHE
KaTo JMHAMUYHA CbBKYMHOCT. OTTYK U pa3riieJaHUTe BBHIIPOCH 32 CHIHOCTTA HA 3aJI0)KHOTO
MPaBO BBPXY THPrOBCKO MPEANpUITHAE, HETOBHS 00XBaT, HAYMH HAa pEATU3UPaHE U TOCIESIULIN

Ca OT roJiiMO NpPaKTH4YCCKO 3HAYCHHC.



2. IIpeaMer u 3a7a4M HA U3CJIEABAHETO

3azayara, KOSITO CH IOCTaBsI JUCEPTALMOHHHUAT TPY/, € Upe3 U3CIIEABaHE Ha IPABHUS
peKUM Ha ypeadaTa KakToO Ha 3aJiora Ha MpeANpusTUe, Taka U Ha ThPrOBCKOTO MPEIIpUsiTHE
KaTo o0e3neveHue ¢ peauna cnenuduyunm 6enesu, 1a ce HalpaBH IIpaBHA XapaKTEpUCTHUKA Ha
€IMH OT HA-M3MOJI3BAHUTE B MpPAKTHKaTa BHUJIOBE OCOOEH 3ajior, KaTo C€ aHaJU3upaT
OCHOBHHUTE €JIEMEHTH, Kacaellld 00E3[EUYEHUETO — HEroBHUs OOEKT, KOWTO Ce OTIMYaBa OT
BCUYKH JAPYI'H BUIOBE 00€3IEUCHMsI, ChIbPKAHUETO Ha 3aJI0)KHOTO IIPABO U pea U HaYMHa 3a
peaTM3UPaHETO My, KaKTO M IOCIEJULIMTE OT TSIX — 3a ThpProBela M IO OTHOIICHHE Ha
3aJI0KEHOTO HMMYIIECTBO. AHAIM3BT Ha MHCTUTYTa B JUCEPTAIMOHHHA TpyH OOyciaBs
HE0OXOJUMOCTTAa OT IPU3HABAHETO MYy KaTo €IUH OT Hal-BaXHUTE 3a CHBPEMEHHUS
TBPrOBCKM OOOPOT O MHOIO M PAa3sHOPOAHU NPUUYMHU — YMEJIOTO ChUETaBAHE MEXKAY
UHTEpECUTE Ha 3aJI0r0/1aTellsl M 3a10KHUS KPeIUTOP, KaTo ce OTYMTA clieludurKaTa Ha o0eKTa
Ha 3aJI0)KHOTO mpaBo. VIMEHHO MOCIEAHUAT € ompenendl] 3a KBalupuKanusra Ha
00e3MeueHneTo KaTo TakoBa 0€3 aHajor y Hac — TPAJAUIMOHHO CE€ M0COYBA, Y€ OCHOBHOTO
PEeMMYIIECTBO Ha 3aKOHA 32 OCOOCHHTE 3aJI03H €, Ye YPeXIa HOB BHJ 0OE3MEUeHUs, MPH
KOMTO IIpeJaBaHe Ha (pakTHyeckaTa BJIACT HE € HEoOXOIMMO, HO 3aJOr'bT Ha THPIOBCKO
HpPEINpUsATHE € HOBOCT U CIIPSAMO OCTaHAJINTE OCOOCHM 3aJI03H. 3aTOBa U B X0J1a Ha paboTaTta
NnoJIpOOHO € aKIEHTUPAHO BbPXY CHIIHOCTTA HA ThPTOBCKOTO MPEANPUATUE — PA3TIIEAaHU ca
pa3IMYHUTE NIPAaBHU TEOPUU 32 HETO, KAaTO C€ MOAIbPrKa Ta3H 3a MPEANPUITHETO KaTO 00EKT
Ha IIPAaBOTO, NPEACTABIABALIO IOCTOSHHO IPOMEHSIIA CE WM MIOHE MOJIeXkallla Ha IPOMsIHA
JUHAMUYHA ChBKYIHOCT OT MpaBa, 33AbDKEHUS U (DAKTUYECKH OTHOLICHMS, YUETO 3aJlaraHe
MOCTaBsl MHOTO IOBEYE€ MPEIU3BUKATENICTBA, OTKOJIKOTO BCEKHM JIPYr OOEKT — MpEeIMET Ha

0CO0O€H 3aJIoT.

N3cnensanero oOxBalla BCUUKM OCHOBHM IpOOJE€MH, CBBP3aHM C TeMmaTa. BakeH
aKLEHT Ha HacTosIaTa paboTa NpeIcTaBIsABa U3CIEIBAHETO HAa 00XBAaTa Ha 3aJI0KHOTO IIPABO
KBM JIBa MOMEHTA — IBPBUSAT OT TAX € IPHU yupeasiBaHe Ha 00E3MEUYCHUETO Ype3 BIUCBAHETO
My B ThPIOBCKHS PETUCTHP U €BEHTYAJIHUTE BIIMCBAHUSA B CBOTBETHUTE PETUCTPH, BOJEHU 32
BCEKM OT aKTHBUTE, MPHUHAJUIEKAIIM KbM Mpeanpustuero. ToBa BIUCBaHE oOIpeness
IpeIMETHUS 00XBaT Ha 00€3M1€YEHNETO TIOHAYaIIO0, JOKOJIKOTO € Bb3MOKHO 1 HE C€ U3BBPILIU
BIINCBAaHE B CBOTBETHUTE PETUCTPHU, BOJCHHM 3a €IEMEHTUTE OT MPEANPHUATHETO U

3AJIOTOAATCIIAT Aa CC€ pasnopean € T4X B XOJa Ha OOMKHOBEHATa CU JIIEMHOCT MO 3aHATHE —



TOraBa TC MIC HaNyCHAT NOpCAINIPpUATHUCTO, OCBOGOIIGHI/I oT O6XBaIJ_IaH_[I/I$I T'M 3ajJ0or Ha
MMpCaAIpusATUC. BTOpI/ISIT MOMCHT € IIpU BIIMCBAHCTO HA NMPHUCTHIIBAHC KbM U3IIBIIHCHUC, KATO
omnpeaciisi BbPXY KOE€ OT 3aJIOKCHOTO HMMYIICCTBO M€ CE€ M3BHPUIM HU3IBIHCHHETO C LI

YAOBJIETBOPABAHE HA KPEAUTOPA, KAKTO U croco0a 3a ToBa.

Ha CJICABAIO MACTO, APYr OCHOBOIIOJIArami BBIIPOC € TO3M 3a CHbABPKAHHMETO Ha
3aJIOKHOTO IIPaBO — HOI[O6HO ca aHaJIM3UpaHU OTACIIHUTEC IIPaBOMOIIUA Ha 3aJI0OXKHUA
KpeauTop, C OCJI YCTAHOBABAHC HaA TIPaHUIOUTC HA HCTOBUTC IIpaBa IO OTHOLICHUC HaA
3AJIOKCHOTO UMYHICCTBO — M3PHUYHO € HU3CIACABAH HC3ACCTHATHUAT HOCCra B JIMTCpaTypara
BBIIPOC 3a HAJIMYHUEC HA A€BACTAIMOHCH UCK 3a 3aJIOKHHUA KPEAUTOP Aa UCKa OT 3aJIoroaaTeiisd
MMPpEYyCTAaHOBABAHC Ha BLSﬂCﬁCTBHH, KOHUTO 0663L[6H$IB8.T OpeaInpusATucCTO, TBH KaTo
MMPOTHUBHOTO L€ CH34aAC PUCK HAIIBIIHO HECOCHOBATCIIHO 3aJIOKHUAT KPSCAUTOP JAa IpPpCaAsABABa
MHOXCCTBO TaKHBa HMCKOBE, KaTO C€ HaMCCBa B THProOBCKaTa JIEHHOCT Ha 3ajjorogareiis,

BKIIFOUUTCIIHO CBIICCTBCHO Jia 1 KOMIIPOMETHUPA UIIU OCYCTH.

Kakto 0Oe mocodyeHo, eaHa OT Hal-Ba)XKHUTE XapaKTEPUCTHKU Ha 3ajora Ha
OpEANpUsATHE € Bb3MOXKHOCTTA 3a OBbpP30 M3BBHCHAECOHO YIOBIETBOPABAHE HA 3aJOMKHMS
KpeIuTop, KoeTo obaue € 00yCIIOBEHO OT BIMCBAHE 110 NAapTUAATa HAa ThProBela B ThPrOBCKUS
perucThp Ha NPUCTHIIBAHE KbM U3MIbIHEHHE. IMEHHO OCIEAHOTO PErUCTHPHO TPOU3BOJICTBO
NOJJIeKW Ha CIHpaHEe, 4Ype3 KOETO Ce CYCIEeHIupa H300I10 U HU3MBIHEHUETO BbBPXY
3aJI0’)KEHOTO UMYILECTBO — 3aTOBA € OTAEJIEHO CIIEIMAaIHO BHUMAHUE Ha BBIIPOCUTE MOAJIEKH
JM Ha CHUpaHe BIIMCBAaHETO Ha MPUCTHIIBAHE KbM HM3IBbIHEHHE, KAKBU Ca OCHOBaHMATA 3a
HaJIaraHeTO Ha TakaBa MspKa, KaKbB € MPOLECYATHUAT Pell U KOMIIETEHTHUSAT CbhJl, B KOSTO
Bpb3Ka € aHaJu3upaHa chbjAeOHATa MpakTHKa MO BBIpOCAa U ca HalpaBeHH KOHKPETHU

MPEAJIOKCHUA, BKIIFOUUTCIIHO TAKNUBA 3d KOPECKTUBHO THJIKYBAHC.

W3BBH npeaMeTa Ha M3CJICABAHC Ca BLIIPOCUTE 3a PA3JIMYHUTC BUAOBC CACIIKH C
00€3IeYeHOTO HMYIICCTBO, KaTO Ca OIPCACIIAI] KpI/ITepI/Iﬁ € BbBEJCH TO3M 110 WI. 7 OT 3akoHa
3a OCOOCHHTE 3aJI03U — 3al10TO MPOTUBHOTO O3Ha4YaBa Ja C€ aHaJIM3UpPaT Ka3yuCTUIHO BCUUKHA
BB3MOXHU CICJIKH, oe3 Jda C€ ABPXHU CMCTKaA 3a HAJIMYMCTO HA M3PpHUYHA IMO3UTHBHOIIpaBHA

ypenda, KosTo ru neduHrpa KaTo pesieBaHTHU 3a 3aJ0’KHOTO MPaBo.

B gucepranuoHHus TpyAd HE ca pa3reXJIaHW M BBIPOCUTE, Kacaelu
MpoLEeCyaTHONpaBHAa MaTepusi OTHOCHO W3MBJIHEHHETO BBPXY 3aJI0KEHOTO HMMYILECTBO IO

pena Ha I'TIK mpu u360p Ha Ta3u BB3MOXKHOCT OT CTpaHa Ha 3aJI0KHMSI KPEIUTOP U IPYTH,



JIOKOJIKOTO TOmajnaT M3BBbH 00XBaTa HAa KOHKPETHO (OpMyJHpaHaTa TeMa — Hampumep,
BB3MOXKHOCTTa npeasuaeHara B 4. 517a I'TIK npaBHa BB3MOXKHOCT 3a U3IBIHEHUE BbPXY
o0ocoOeHa dYacT OT TBPrOBCKO MpEeANpUATHs, B KOWTO ciydall ce mpenpaiia KbM
U3IIBJIHEHUETO BBPXY HEIBMXHUMHM UMOTH — 4pe3 myOnauudHa npojad. Ilopaam suncara Ha
Ipsika Bpb3Ka C U3CJIEIBAHETO, HE Ca 3aCErHATU B JIETAUIM U BBIIPOCUTE 32 TOBA KAKbB BUJ]
npuoouBeH croco0 e npoaxobara mo pena Ha 303 Ha 3T0KEHO UMYILIECTBO, Thil KATO BBPXY
THPrOBCKOTO IPEAIPUATHE HE € AOIYCTUMO J1a CE YUPEIsABaT IPYTU TEKECTH, OCBEH 3aJI0T 110

pena Ha 303.

O6mata HayyHa 3aJla4a IpH MOJArOTOBKA Ha paboTaTa € hopMyliMpaHa KaTo aHAJIU3
Ha ypendara u 1aBaHe Ha MPEANI0KEHUs 32 OChbBPEMEHSIBAHE U YChBBPIICHCTBAHE HA TIPABHUS
peXuM Ha 3aj0ra Ha THPrOBCKO MPEANPUSITHE, C LET Ch3/1aBAaHETO HA €IMH CUCTEMATUYHO
ypelleH TMpaBeH HWHCTUTYT, KOWTO Jla CBOTBETCTBA Ha Ia3apHUTE IOTPEOHOCTU U
HEoOXOaUMOCTTa OT OajaHcHpaHEe MpU 3alluTaTa KakTO Ha 3alorojaTeiis, Taka M Ha
TOOPOCHBECTHUS 3AJI0KEH KPEAUTOpP. 3a LedTa ca M3CJIEABAHU M CJIEIHUTE MO-KOHKPETHH

Hay4YHH 33/1a4u:

1. [IpocnensBane B MCTOPUYECKU IUIaH PAa3BUTHUETO HA OCOOCHUTE 3aJI03U
u300I10 M Ha 3ajora Ha TMPENNpUATHE B YacCTHOCT — KakTO B
CPaBHUTEITHONIPABEH AacleKT, Taka M CIIeJ 3aIbJI00YEeHO HCTOPUYECKO
U3cieIBaHe Ha 3aJI03UTe MO OBJIrapcKOTO MPaBo, MPU KOUTO HE CE U3HCKBA
npeaBaHe Ha (pakTHYecKa BIAaCT BbPXY 3aJI0KEHOTO UMYIIECTBO.

2. [Iupok cpaBHUTETHONpPABEH aHAIM3 HAa OCOOEHUTE 3aJI03U M 3ajora Ha
TBProBCKO mpeanpustue — Ha ypenadbara B OOeaunenoto Kpanctso,
®panuus u benrus.

3. N3cnensane Ha oOekTa Ha 00€3MEUYEHUETO — THPrOBCKOTO MpPEaNpUsTHE
KaTO CIIOKEH MMYIIECTBEH KOMILIEKC, KOWTO JOPU M MPH KOPIOPATUBHUTE
THPTOBIIY HE € HAITBJIHO UACHTUYEH C TIXHOTO MMYIIECTBO.

4. N3scHsBaHe Ha MpaBHATa CHIIHOCT HA 3aJ0XKHOTO MPABO BBPXY THPrOBCKO
OpEINpPUATHE U HETOBUTE XapaKTEPUCTHKH.

S5. [TpocnensBane Ha o0XBaTa Ha 3aJI0’KHOTO MPABO MIPH YUPEISIBAHETO MY U IO
BpeMe Ha JICWCTBHE Ha 3aJlora, KaKTO W KbM MOMEHTAa Ha BIIMCBaHE Ha

MMPUCTBIIBAHEC KbM U3IIBIIHCHUC,



6. AHanu3 Ha ChIBPKAHUETO HA 3aJI0)KHOTO MPABO — HA BCSIKO OT OTJICITHHUTE
MIPABOMOIIHS, OT KOUTO CE ChCTOM CIIOKHOTO IMPaBO, HA KOETO € TUTYJISP
3aJI0KHHS KPEIUTOD;

7. AHaiM3 Ha TPEANOCTaBKUTE 3a MPHUCTHIBAHE KbM U3IIBJIHEHHE, Ha
CIIMPAHCTO HA BIIMCBAHCTO Ha MPUCTHIIBAHC KbM U3INBJIIHCHUC — IMPABHUTC
MY OCHOBAHUSA U IMMOCJICANLIN,

8. [Tpoy4BaHe MOOTAEIIHO HA BCEKU OT M3BEICHUTE KaTO OOIIM TpH criocoba 3a
U3IBIIHEHHE BBPXY 3aJIOKEHOTO TpEANpHsITHEe — THponaxba Ha
NPEINPUATHETO KaTO CHBKYIMHOCT WJIM Ha 000coOCHAa HeroBa 4YacrT;
HU3IbJIHCHUECTO BBHPXY OTACIHHU HCETOBHU CJIICMCHTHU U BBPXY IMPUXOAUTEC OT
JNEHHOCTTa Ha MIPEIIPUATHETO;

9. W3cnensane Ha MpaBHUTE TOCICIUIM OT Pean3alus Ha 00C3IEYCHHUETO;

10. AHanu3 Ha XMIIOTE3UTE Ha TIOracsiBaHEe Ha 3aJI0KHOTO MPaBO — 000COOCHU
OT aBTOpa Karo OOIM W CIEIUATHH, ChOOpa3HO M3BEACH B padoraTa

KpUTEpUH 32 TOBA.

3. MeTtoau Ha HAYYHO U3CJIeIBAHE

Cpez[ OCHOBHUTC H3MOJ3BAHU B H3CICABAHCTO MCETOAU Ca MUHCTOPHUYCCKUAT,

CPaBHUTCIIHOIIPABHUAT U MPABHO-AOTMAaTUYHUAT.

Karo meTon Ha n3cneaBaHe € Bb3IPUET AHATUTUYHUAT [TOAX01 KbM ChLIECTBYBAIlaTa
HOopMaTuBHa ypenoda. [lo penykTuBeH BT ce ThpPCH CNEHU(PUYHOTO THIKYBaHE Ha OOIIUTE
HOPMHM, PEIVIAMEHTHPAIIA THPrOBCKOTO MPEANPUATAE W HMMYLIECTBOTO HAa TbProBela,

HaIpumMep, 3a Ja ce ChoOpa3H KakbB € MPeJAMETHHS 00XBaT Ha 3aJI0)KHOTO ITPABO.

[TocpeacTBOM HCTOPUYECKUST METOJl € MPOCIEAECHO PAa3BUTHETO HAa HWHCTUTYTa Ha
0co0eHus 3aJI0T U300110 M Ha 3aj10ra Ha NMPEeANpUATHE B YACTHOCT, IIPABEHKU aHAJIOTMH OT
PumMckoTo mpaBo 10 aHrMiickaTa IOPUCHPYIEHIUSA OT AEBETHAIECETH BEK U ChbBPEMEHHHUS
Moien — 3aK0H 32 00€3MeUUTEHUTE CACTKH, KOMTO € MOCITYXHIT KaTo 00pasel] 3a ObJIrapcKust

3aK0H 3a OCOOCHHTE 3aJI03H.

CpaBHI/ITCHHOHpaBHI/IHT MCTOJ IMO3BOJIABA U3CJICABAHCTO HA PCXKHUMaA Ha 3ajiora Ha

THPTOBCKO NPEANPUATHE B AHIVIMS KaTO OCHOBEH MPEICTABUTEI HA IPAaBHA CHCTEMA OT aHTJIO0-



CaKCOHCKHUS MPpaBeH KPBT, JOKATO Ype3 aHAIM3a Ha OENTHIICKOTO 3aKOHOIATENICTBO C€ MPaBU
aHaJIoT C €IHO OT Hai-MOJEPHUTE 3aKOHOAATEJICTBA B 00JacTTa Ha OCOOCHHTE 3aJI03H B
KoHTHMHeHTanHa EBpona. B cpaBHuTenHompaBHaTa dYacT OT JAuHcepTanusTa, Kacaella
aHrmiickoTo nparo (c. 18-20), e mpeaniokeHa npenr3Ha KiracupuKanusITa Ha 0COOCHUS 3aJ10T
KaTo (PUKCUPAH WK TaKbB BBPXY ChBKYITHOCT, KaTO Ca M3CJICIBAHU U HOBU KPUTCPUH 32 TOBA
— Taka ce u305rBa MPOTUBOPEUHE U CE apTyMEHTHPA JOIMBIHUTEIHO MOIIbpKaHaTa OT aBTOpa
T€3a 3a pazIuuue Mexnay ,,huKcupaH® u ,,[1aBaml’ 3ajiora KaTo BUAOBU MPEACTaBUTEIN HA
POJIOBOTO MOHSATHE ,,0c00€H 3ajor mo Owarapckoro mpaso. IIpu aHanmmsa Ha MOHSATHETO
,»TbproBcko mpennpustue” B T. 4.1 or rmaBa mbpBa (¢.69-72), ce mpemyara moapoOHO
W3CJIC/IBAHE HA BBHIIPOCA OT TJICAUINE Ha KOHKYPEHTHOTO MPaBO B aKTyaJlHATa MPAKTHUKA Ha
Cppa va EC — uuTupaHu ca MHOXKECTBO CbhJIGOHM pEIICHHS, B KOUTO C€ Bb3IpHeMa
(GyHKIIMOHATHUS MOAXOA MpH NehUHUPAHETO Ha TepMHUHA mpeanpusatue (,,undertaking®) mo
cmuchia Ha st ceamu ot OO1IM paBmIIa 3a KOHKYPEHIIHS, TaHbYHO oOlaraHe u cOImKaBaHe
Ha 3aKOHOJaTeNncTBaTa, ['1aBa mepsa ,IlpaBuina 3a konkypenuus”, Paznen nepsu ,,IlpaBuna
MPUJIOKUMHU TI0 OTHOILIEHWE Ha mnpennpustusata” - wi. 101 u wi. 102 ot JloroBopa 3a
¢yuknmonupane Ha EC (ADEC). Cnenuanno BHUMaHUE € 00bpHATO Ha pElICHKE Ha ChJa Ha
EC or mapr, 2019 roguna, B KOETO HOHSATHUETO ,,TBPTOBCKO MpEANpUATHE € O0OEKT Ha
ABTOHOMHO TBHJKYBAaHE W € C MPHUHOCHO 3HAYCHHE 33 M3SICHABAHETO Ha BBHIIPOCA M300II0 —
Pemenne ot 14 maprt, 2019 r. mo aeno C-724/17 Vantaan kaupunki v. Skanska Industrial
Solutions Oy, NCC Industry Oy, Asfaltmix Oy

H3non3BaH e ChbIIO U MMPABHO-AOTMATUYHUAT METOM, YPEC3 KOWTO B AUCCPTAINOHHUA
TPy €a pa3rjicJaHnu U aHAJIM3UPAHU peaulla CTAaHOBUIIIA, ITOAABPIKAHU, KAKTO B 61>J1rapc1<aTa
TpaXXJaHCKOIIpaBHA JOKTPHHA U C"I-))I€6Ha IMPpaKTHUKa, TaKa U B 9y>XXJICCTpaHHAaTa, CBbP3aHU ChC
CBIIHOCTTA Ha 3aJIOKHOTO MPaBO M HCTOBUTC XapPaKTCPUCTUKU.

4. O0eM M CTPYKTYypa Ha AMCePTALUOHHUS TPY/

JlMcepTalMoOHHUAT TpyA € B 06eM oT 316 cTpaHuIM, BKIIOYUTEIHO ChABPKAHUE U
6ubnuorpadceka cnpaska. bubanorpadcekarta crnpaBka oOxBamia HuTHpanute B Tpyna 106
3arjaBus, OT KOMTO 88 3armaBusi ca Ha OBNTapcKH €3UK, a MOJN3BAHUTE UYKACCTPAHHU
cpunHeHns ca 18. Pabotara chappika 462 Genexkku moxa JuHUSA. TpyAbT € CTPYKTypHpaH B

YBOZ, TPpH TJIaBU U 3aKIIFOUCHUC, KOCTO € YaCT OT TPCTA I'JlaBa.



Il. KPATKO H3JIO)KEHUE HA OCHOBHOTO CBABPKXAHUE HA
JUCEPTAIMOHHUA TPY ]

I'naBa nbpBa

ObLIA ITOJIOKEHUA

VYBoJHAaTa I71aBa OT AMCEpTALUATa 00XBaIla HAKOJIKO TEMaTUYHO 000COOEHU YacTH
—BT.l e pa3rieaHo HCTOPUUECKOTO Pa3BUTHE HA OCOOSHMS 3aJ10T 3001110, KAKTO U TE€HE3UCHT
Ha 3aJI0ra Ha NpEeAnpusaTHe B AHIUINA, B T. 2 € HallpaBE€H CPAaBHUTEIHOIPABEH aHAJINU3 Ha
ChBpEMEHHaTa ypenda B IpyTy IPaBHU CHCTEMH, T. 3 € IOCBETEHA Ha Pa3BUTUETO HA IIpaBHATA
ypenba Ha ocoOeHus 3aior B bbirapus, kaTo ca aHaJIM3UpaHy KaKTO HCTOPUUYECKOTO Pa3BUTHE
Ha 0COOEHMTE 3aJI03M, TaKa M BJIMSHUETO Ha 3aKOHA — MOJEI 3a 00€3MEUUTEITHUTE CHIENIKH
Bbpxy 303 u neiicTBamaTa HOpMaTHBHa ypenda, MpHIOKMMa KbM MHCTUTYTa. B T.4 ce
u3cie/Ba IMOHSATHETO 3a THPrOBCKO MpPENNpPHUSITHE U HErOBHs CbhCTaB — Ta3M 4acT OT
JUcepTanuaTa 3aJbl100YeHO aHaJIM3Upa IOPUIUYECKUTE XapaKTepPUCTUKUM Ha 0OeKTa Ha

O6€3H€“I€HHCTO, B CBCTJIMHATA HAa U3CJICABAHCTO, 4 HC I10 ITPUHIIAII.

B T. 1 ucropuyeckoTo pa3BUTHE Ha 3ajora Ha THPrOBCKO NPENNPUSITHE €
pasrieaaHo B 1B HACOKU — OCOOEHUST 3aJI0T B pUMCKOTO TipaBo (T.1.1, ¢.5 1o 8), nokonkoro,
CIIOpEe]l aBTOpa, U3CIIEIBAHETO HA UCTOPUUYECKOTO PAa3BUTHE HA €IWH MPABEH MHCTUTYT € He
IPOCTO PEKBU3UT OT BCEKH OIMUT 32 HETOB aHalHM3, a BB3MOXXHOCT 3a OOsSICHEHHE Ha
XapaKTEepPUCTUKUTE My — U OTTaM — 3a pelllaBaHe Ha MpoOJIeMUTe, CBbP3aHU C MPUIIAraHeTo
My, KOMTO YeCTO ca 00yCJIOBEHH UMEHHO OT T€3H ChIIECTBEHU XapakTepucTuku. [locouna ce,
ye PUMCKOTO TpaBO HE TO3HABA 3aJIoTa HAa THPTOBCKO MPEIANPHUSATHE, TOKOJIKOTO TaKaBa
CBBKYITHOCT HE € CBIIECTBYBAJa 3a IPaBHUS MOPSAIBK, IPEIBUJ JINIICAaTa HA ypeada, Kacaema
OCBIIIECTBSIBAHETO HAa THPrOBCKA JEHHOCT — KaKTO 3a ThPIOBCKHUTE JAPYXKECTBA, Taka U 3a
€HOJIMYHUSA Thproeel. Thil KaTO 3aJ0rbT Ha MpeanpusTHe € BUJI OCOOEH 3ajor, ToBa €
MOTHUBHPAJIO aBTOpa Ja U3CJI€ABa CXOJHU (1)I/Il"ypI/I B PUMCKOTO IIpaBO, KaKBAaTO € HUIIOTECKATa
(hypotheca) — Bun peanno obesnedeHre, Bb3HUKHAJIO Bb3 OCHOBA Ha 3ajora (pignus), KOSITO
obaue ce oTaMyYaBa OT Hero. B umcropmuecku 1iaH PUMCKOTO mpaBo ypexjano TpH BHUIA
peannu obe3neuenus — fiducia, BKITIOYBaIIa MPEXBBPISHETO HAa MPABOTO Ha COOCTBEHOCT,
KoATO OWia 3aMeHeHa OT PIgNUS, TpeIBIKIAN] yCTaHOBSIBaHE Ha (haKTHYECKa BIACT OT

KpEeIUTOpa, HO HE U MPEXBBPIISTHE HA IPABOTO HA COOCTBEHOCT, U B CIIEIKIACHYECKATa eroxa



— unotekara (hypothec), Bb3HHMKHAJIa KaTO YCHBBPIICHCTBAHA (opMa Ha 3ajiora, KOSTO HE
HaJlara pexBbpJIiHE HUTO Ha MPaBO Ha COOCTBEHOCT, HUTO Ha (haKTHUYECKa BJIACT, HO JIaBaIla
IPaBO Ha KpEeAWUTOpa NpH HEU3NBIHEHHE [a M33eME BelTa — CHhOTBETHO, Jla YCTAaHOBHU
BJIAJICHUE BBbPXY HEIBM)KMMHUS MMOT, BKIIOUMTEIHO M Cpelly TpeTH juua. Pasrinenanu ca
BIOKJIAHUATA 32 WACHTUYHOCT WM MPUJIMKA MEXIY pignus conventum H MIOTeKaTa, KaTto ce
IIPUEMA, Y€ CXOJICTBOTO CE€ CbCTOU BBB Bb3MOKHOCTTA 3@ YUpEsIBAaHE HA pEaIHO 00e31eueHNe
0e3 mpegaBaHe Ha BellTa M CHOCOOMTE 3a 3alllUTa Ha 3AJ0KHUSA KPEAUTOp, JOKATO
Bb3MOKHOCTUTE 3a 3aJOI BbpPXY OBJCIIO MMYIIECTBO, CTOKM B 000pOTa M €IHOPOJHH
CHBKYITHOCT MPEACTABISIBAT PA3INYHs, KOUTO OMXa MOTJIM 1a 000CHOBAT CaMOCTOSTEIIHOCTTA
Ha WIOTEKaTa KaTo BHJl 00E3MEYEHHWE U CXOJCTBOTO M ChC CHBPEMEHHHS OCOOEH 3ajor.
[Togueprasa ce, ye royisiMa yacT OT TE3U XapaKTEPUCTUKH ca IPUCHIIY HA MOJEPHUTE UIOTEKa
U 3aJI0T 1 000CHOBABAT pa3rpaHMUEHUETO UM B HalllK THU. Bp3npuema ce Te3ara, ye BbB BUJIA
CH B CII/IKJIACHYECKAaTa €roXa, MMEHHO HMIIOTeKaTra € IbpBOOOpa3bT Ha OCOOEHUS 3aJloT B
HACTOALMS MY BUJI, 0€3 1a ce TBBP/IH, Ue € MOCIIYK1JIa 32 OCHOBA Ha ypeadara my. [logabspika
ce olle, ye 1o pasriefaHuTe Oenesu Ts ce J00IMKaBa 3HAUUTEIHO 10 ChbBPEMEHHMS 0COOCH
3aJ10T, BKJIFOUMTEJIHO JIONYCKaWKM 3al0I Ha CBhBKYNHOCT. B 0000mieHue, ce mpuema, ye
HE3aBUCHMO JaJli MIIOTEeKAaTa ce KBATM(UIIMpPA KaTO CaMOCTOSITEICH BHJ 00E3MEUeHUE HIIH
KaTo MpOsBIIEHUE Ha pignus obligatum, MpakTHYECKUTE MOJI3U OT MHCTUTYTa ca HAJHULE U
CHOPBT MMa Mpeaud BCUYKO TEOPETUYHO 3HAUYEHUE, OCOOEHO MpelBUI MPOTUBOPEUMBUTE
IJIeMIA Ha aBTOPHU OT PA3JIMYHU MIPABHU CUCTEMHU. B3 OCHOBA Ha MCTOPUYECKUS aHATIU3 Ce
BB3IIpHEMa Te3aTa, MOAIbpKaHa B JOKTPUHATA, Y€ MCTOPUYECKOTO PAa3BUTHE HA PEATHUTE
o0e3neueHusi ce ChCTOM B IMpexoja OT MPEXBBPISHETO Ha MPaBOTO HAa COOCTBEHOCT Ipe3
3aMEeCTBaHETO MY C IPEeAOCTaBsiHE Ha (paKTHUeCKa BJIACT U 3ara3BaHe Ha COOCTBEHOCTTA - 10
yupesBaHETO Ha 3aJI0)KHO ITPAaBO Upe3 MPOCTOTO ChIlacke Ha cTpaHuTe. KbM ToBa cienBa 1a
ce 100aBu U HEeM30€XKHOTO, C OrJIe] MOTPeOHOCTUTE HAa 000pOTa, pasliupsiBaHe Ha Oiarara,
KOWUTO MOTAT Jia CIy>KaT KaTo 00e3MeueHus — OT HEJBMKUMUTE UMOTH (TIPH UTIOTEKATa) Ipe3
3ajora Ha JUHAMHUYHA CBBKYMHOCT KaTO TBPrOBCKOTO NpEANpHUsATHE 10 (DUHAHCOBUTE
oGe3mneuenus no 3/IPO, kouTo, B XUIOTE3aTa Ha MPEXBBPIUTEICH JOrOBOP 32 (PUHAHCOBO
obe3neuenue nmo wi. 2, an.2 3{®PO, npexacraBisBaT n1o0pe Mmo3HaTata OT PUMCKOTO IPaBO
bugynuapHa cjaeiaka, OCHOBHO TbPCEHKM TMpH pealu3alusiTa CH HE3aBHUCHUMOCT OT

MMPONU3BOACTBOTO MO HECHCTOATCITHOCT.
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B 1. 1.2 oT mbpBa r1aBa ce u3sACHsBA MOPOOHO, Y€ pOAMHATA HA ChBPEMCHHHUS 0COOCH
3aII10T € AHIIINA, KBAETO, Tpe3 Butopuanckara ernoxa, HOBOTO 00€3MeUYCHHE, C HANMEHOBAHHE
floating charge, e 6mi0 mpusHaTO 3a ACHCTBUTENHO OT ChacOHara mpakThka. Cbhbe cepus
pemenuss mnipe3 1870 roaumHa, ChAWIWINIATA, CH3/aBalld W TpPWIATallyd [PABOTO Ha
cnpaseanuBoctTa (law of equity) — efHa OT JBETE€ CUCTEMHU Ha aHTJIMHCKOTO MPaBO, 3a€/IHO C
00m1oTo mpaBo (common law), MpU3HABAT CHIIECTBYBAHETO HA MPEIOCTABIHUTE C OCOOCHUS
3aJI0T HOBM IpaBa 3a CTPAHUTE IO 3ajiora. Pasrieqann ca MHOXECTBO ChACOHH PEIICHHS, C
KOMTO IMOCTEIICHHO Ha 3aJI0Ta Ha MPEANPUSITHE CE TPU3HABAT MPABHU XapaKTEPUCTHKH, KOUTO
OTIPEICIIAT ChBPEMEHHUS MYy OOJIMK — B3MOXKHOCTTA JIa CE 3ajlara ObJIe1o UMYIIEeCTBO, KOETO
TENbPBa MI€ CTAHE YacT OT MPEANPHUATHETO, KAKTO M BIIOCJICICTBHE — IIPABOTO Ha
3aJI0roaTes Jia ce paslopek]a ¢ aKTUBU OT NPEANPHUATHETO B Kpbra Ha oOWYaiiHATA CH
JNeHHOCT. B 3aKiitoueHre Ha MCTOPUYECKHS aHAM3 Ce MPHEeMa, Ye MMbPBOOOpa3 Ha OCOOCHUS
3aJI0T MOKE Jia C€ OTKpHE B PHMCKOIPABHOTO pa3OHWpaHe 3a HIIOTEKaTa, BBBEICHO C
KOctuHnanoBara KoguQuKaIus, HO Ja C€ TBBPAH, Y€ TS € ONpeIeiiia ChAbPKAHHETO Ha
MOHATHETO He Ou Omyto obocHOBaHO. ToBa OM OMIIO MIPECHIICHO JOPH W IO OTHOIICHHE Ha
3aJ0ra Ha €AHOPOJHU ChBKYMHOCTH. OUEBUIHO CXOTHHUTE MPOOIEeMH, Kacaellu HyXaaTa OT
JICCHO YYpeJsiBaHE HA PEeaTHU 00€3IeUCHHUs, ca HaMEPWJIM MOJOOHH pa3pelicHUs, KaTo ce
OTYUTAT OTJIMKUTE B OOIIECTBEHOTO pa3BHTHE. AHAIM3BT HA ChAcOHATA MpAKTUKA Ha
AHTJIMICKUTE CHIMIMINA M TIOCBETCHATA UM JOKTPHHA ITOKa3Ba, Y€ ChC 3ajJ0ra Ha ThPrOBCKO
NPEINPUATHE CE € IEISUI0 U € IOCTUTHATO HaMaJlsIBaHE Ha IieHaTa Ha KPeIuTa 3a ThPTrOBIIMTE,
py HAJIMYUE HA HApacTBAlll MHTEPEC 32 TOBA Ha CTOMAHCKHTE CyOCKTH. Pa3BuTHETO Ha
MOJICPHOTO JPYKECTBEHO IPABO, MPEIOCTABSIIO BH3MOKHOCT 332 HEOTPAaHUYCHU IEYAION
Cpellly orpaHWYeHa JI0 OmpeieNieH OT HHBECTHTOpa pa3Mep OTroBOpHOCT (mox (opmara Ha
KalUTaJIoOBO y4acTue), € OCHOBEH (DakTop 3a Ch3/1aBaHETO Ha TOBa MOJAEpPHO oOe3neueHue. To
€ IICHHO KOJIKOTO C OCHOBHATa CH XapaKTePUCTHKA — Y€ HE € HEOOXOIMMO TpeaaBaHe Ha
3aJI0’)KEHOTO UMYIIECTBO, KOETO TIO3BOJISBA 3AJIOTOAATENIS JIa eKCILIOATHPA IPEIPHITHETO, 32
Jla TeHepupa MPUXO, C KOWTO Ja M3IUIaIla 3aJb/DKSHHUITa CH, TOJKOBAa U C 00XBaTa CH —
HACTOSIIHU U ObJCIIN 0Jiara, He OT/JICJIHU CJIEMEHTH, a TOCTOSIHHO MMPOMEHSIINA CE ChBKYITHOCT
OT TaKWBa, KOSTO CHBKYITHOCT € TO-I[EHHA OT MPOCTHS cOOp Ha CHCTABHUTE CH YacTH U
BKJTIOYBA MpaBa M (DaKTHUYECKU OTHOIICHUS KaTo KIIMEHTEIaTa M HOY-Xay Ha ThProBela, KOUTO

CaMOCTOSITEITHO HE ca FOJIHM J1a Ob/1aT 00EKT Ha 3aJI0T BBIIPEKH Y€ YECTO MPECTABIABAT Hall -

11



TOJISIMOTO TIPEUMYIIIECTBO HA MPEATPUATHETO

B 1.2 ot mbpBa raBa (c.17-32) ce chabprka CpaBHUTEIHONPABEH aHAIM3 HA ypeadara
Ha 3aj0ra Ha MPEeANpHUSITHE B JPYrd NPAaBHU CUCTEMH, KaTo € OObpHATO BHHMAaHHUE Ha
AQHTTIMHCKOTO MPaBO MOPaaAM OIpejAeNsliaTa My pojisi KaTo MbPBOU3TOYHHMK Ha ypendara,
BKJIIIOYMTEIHO W 3apajd BB3JCHCTBUETO MY BBPXY 3aKOHA-MOAEN 3a O00e3MeUUTEIHUTE
caenku. PasButmero Ha mpaBHata ypenoda B bbirapus e 00eKT Ha u3cieBaHe B T.3 OT IbpBa
rmaBa (c.32-50), kato OCBEH HMCTOPUYECKOTO DPa3BUTHE HAa OCOOCHHTE 3aJ03W y Hac €
aKLIEHTUPAHO BbPXY pelIaBanioTo BiusHue Bbpxy 303 Ha 3aKoHa-MO/IeT 32 00€e3MeUUTETHUTE
CICJIKM U Ca aHAJIM3UPAHU KOHKPETHH pa3pelieHus, Kouto ca Bp3npuero B 303 ot 3akoHa-
MOJIeJI, KaKTO U € apryMEHTHUPAHO 3aIl0 APYTd MPaBHU KOHCTPYKIHUU HE Ca BB3IPHETH OT
Obarapckus 3akoHozaren. B T.3.3 ca u3cnenBaHu M3TOYHUIINTE HA HOpPMAaTHMBHA ypenda —
U3SICHEHO € KOW M3TOYHHIIM Ha MPABOTO ca MPWJIOKUMH U KOU TEXHU pa3nopeadu - 3a 3aiora
Ha [peaNpUsITHE OTHOCUMHU Ca U MpaBUjIaTa 3a 3aJI0T Ha ChbBKYITHOCTH — Taka wi. 21, an.9 or
303, npu NpHIOKEHUETO HAa KOWUTO CIIE[BA Jla CE AbPXKU CMETKA 3a Pa3IMuUiTa MEXKIY
00€KTUTE — THPTOBCKOTO MPEANPUATUE € CHBKYITHOCT OT PA3HOPOJHU €JIIEMEHTH, 32 paziIuKa
OT ChbBKYNHOCTHUTE 110 4Jl. 4, an. 1, 1.8 ot 303 — Te ca CbBKYIIHOCTH OT €IHOPOJIHU €JIEMEHTHU
— CaMo B3€MaHUsI, CAMO MAIIIMHU U ChOPBKCHHSI, CAMO OC3HATMYHY IICHHYU KHUTH WU JISITOBE
Ha KOJICKTHBHM WHBECTHUIIMOHHH CXeMH. [Ipuema ce, 4e mpaBuiara 3a TE3W €IHOPOJIHU
CHBKYITHOCTH CJIeJ[Ba Jla CE MpuiaraT, HO ChbOTBETHO — MPH ChOOpa3siBaHe C OTIIUKUTE MEXKIY
JBETe MpaBHU (UTYpPH, KOUTO MPABAT 4YACT OT MpaBHIATa 32 CHBKYIMHOCTH HEOTHOCHUMHU.
[Togueptano e, ue Hapen cbc 303, ypembaTa Ha WHCTUTYTA CE€ ChIbpKa B CIHEIUATHU
MOJI3AKOHOBM HOPMATHUBHU akToBe - [IpaBWiiHMKAa 3a YCTPOWCTBOTO W JCHHOCTTa Ha
[{enTpamHus perucTbp Ha 0COOEHUTE 3aJ103U KbM MHUHHUCTEPCTBO HA MPABOCHAUETO, B KOMUTO
ce ChIBbpPKAT MPEIUMHO MpaBUIIa 3a BOUCBAHUS Ha 3aJI0Ta, Kacaelly akTUBH, 3a kouto [{PO3
e BTopuueH peructsp, U B Hapenba Nel ot 14 ¢espyapu 2007 r. 3a BojieHe, ChbXpaHsIBaHE U
JIOCTBIT JIO THPTOBCKHS PETUCTHD M PETHCTHPA HA IOPHINYCCKUTE JIUIA C HECTOIIAHCKA e,
KOSITO ypeXk/a BOJICHETO, BIUCBAHUATA W 3aJlMYaBaHUATA HAa THPBUYHHUS 3a 3ajora Ha
TBPTOBCKO MPEANPUATHE PETUCTHP — THPTOBCKHU PETUCTHP U PErHCTHPHT HA IOPUIUUIECKUTE
JUIla C HECTOIaHCKA IIeJl, BOJACH OT ATEHIUS IO BIMCBAaHUATA. THPrOBCKHUAT 3aKOH €
U3CIIeBaH KaTo JpPYr BaKEH WM3TOYHUK HAa HOpPMaTHBHa ypenda Ha 3ajora Ha THPTOBCKO

IOpeNNpHUsITHE — OT 3HAUYEHHUE ca Pa3IMYHU HErOBU Pa3nopendu ChbOOpa3HO MpEeIMETHUs UM
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00xBaT, B KOWTO ITOIIagaT OOIIECTBEHH OTHOIIEHHUS, Kacaellld 3aJ0ra — OTHOCHO 0O€eKTa Ha
00e3MeueHNeTo, MPABHOTO IMOJIOKCHUE Ha 3aJ0r0JaTelITe, KOUTO TPsSOBa Ja MPUTEKABAT
THPrOBCKO KavecTBO, ypemdara Ha ,,000co0eHa 4YacT OT NPEINPHITHETO M pPEXHMa Ha
TBPrOBCKH CJICJIKH, KOMTO € OOOCHOBaH KaTo MPWJIOXKHUM 3a JIOrOBOpa 3a 3ajJor Ha

IPEANPUSATHE.

CrnenBaiiata yact oT OOIIMTE MOJOKEHUS, IPeIMET Ha U3Cie/IBaHe B IIbpBa IJaBa, €
TEMaTUYHO 000CO0EHA M CaMOCTOSITENIHA CIPSIMO MPEAXOJHUTE TPH — B T. 4 ce aHaIM3Upa
MOHSTUETO 3a TBPrOBCKO MPEIANPHUATHE — HETOBUTE IOPUIUYECKU XaPaKTEPUCTUKH,
KayeCcTBOTO MYy Ha OOEKT Ha MpPaBOTO, OTTPAHUYEHUS OT CXOJHH MpaBHU GUTYpU U Ce
pasriiexia moApoOoHO ChCTaBa My, KaToO C€ aKIEHTUPA BbPXY T€3U aKTUBH M 33aIbJDKEHHUS, 32
KOUTO € HAJIMIIC CIIOp WJIM JIMIICBA SICHA MO3UIMS B JOKTPUHATA JAJIM MPUHAICKAT KbM

HNPEANPUIATUETO UIIU HE.

N3uepnarenHo ca o0OCHAEHM BCHYKM I[10-3HAUMMM TEOPUU 3a CBIIHOCTTa Ha
TBHProOBCKOTO npeanpusitue (¢.51-57) - mpeanpusTueTo Kato CyOeKT Ha MPaBOTO, Pa3InYCH OT
THProBela; KaTo 3aBUCUMO 1I€JIE€BO MMYILIECTBO; CIOpE] TpeTa TEeopHus TO € IpaBHA
CBBKYITHOCT; 3a JPYrd aBTOpU € (paKTUUeCKa ChBKYIHOCT; ChILIECTBYBAT OILE IVICAMIIE 3
HPEIIPUATHETO KaTO HOB BUJ CbBKYITHOCT; MPEANPUATUETO ce KiacupuIupa 1 kato (paxt 6e3
IIPaBHO 3HAYEHHE; 3a JIPYT'H aBTOPU MPEANPHUATHETO € HEMMYILECTBEHO Oiaro, a o0eKkTHaTa
TEOpHsI TO pasriiex/]ia KaTo OTJeJIEH MpaBeH 00EKT, BbPXY KOETO ThpProBeIbT UMa MPaBO Ha
COOCTBEHOCT; OOOCHOBaBa C€ W BIDKJAHETO, Y€ CHPSAMO TBPrOBCKOTO MpeaNpusiTHe
THProBellbT MMa IPaBO Ha COOCTBEHOCT, KOETO C€ OTJINYaBa OT TOBAa BBPXY OTICIHUTE
€JIEMEHTH Ha MPEeANpUsITHETO, KOETO CE XapaKTepu3rpa KaTo HOBO MPaBO Ha COOCTBEHOCT OT
[O-BUCIIa COOCTBEHOCT — IMIpaBO Ha oOpraHu3upaHa coOcTBeHocT. (OOocHOBaBa ce
BB3IPUEMAHETO Ha JOKTPUHEPHU KPUTEPUHU 3a 000COOSIBAaHETO HA €/1HA CHBKYMHOCT KaTo
00€eKT Ha MPaBOTO, KbM KOUTO C€ IPUYHCIIABA U ThPrOBCKOTO mpenmnpustie — B 1.4.1.1.2 Ha c.
57 no 67 ce aprymMeHTHpa KOH ca Te - IbPBUAT € TO3H 3a TOJHOCTTA Ha ChBKYITHOCTTA J1a OB1e
00eKT Ha mpojax0a, KOATO He € cOOp OT MHOXKECTBO MPEXBBPIIUTEIIHU CACTKU 32 BCEKH OT
aKTUBUTE, @ UMA CaMOCTOSITENIEH MPEAMET — HACIEACTBOTO KaTO CHbBKYIHOCT, OTHOCUTEIIHO
000co0eHa 0T ChCTaBALIUTE TO €1eMEHTU. BTopUsT KpuTepuii € HaIMYUEeTO Ha CAMOCTOSATETHO
CyOeKTHBHO MPaBO BbPXY Ta3U CHbBKYMHOCT . 3a IEJIUTE Ha U3CIIEBAHETO CE MPUEMa, Ye TO3H

KpUTEepUil TpsIOBa J1a ce JOMbJIHU — CJIe/[Ba J1a 00XBalla H3001110 Bb3MOKHOCTTA ChbBKYITHOCTTA
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na Ob1e 00EKT Ha CHIENKH, BKIIOUUTEIHO U HAa MPEXBBPIUTEIHH TaKHBA, KAKTO U Ha 3aJI0T —
Ha TBHPrOBCKO MPEANPHUATHE, HANpUMeEp, JOKOJIKOTO IO3WTHBHONpPAaBHATa ypeaba Ha
WHCTHUTYTA, MIpUeTa Ccle]l MyOINKYyBaHETO Ha IUTHUPAHUTE ChYMHEHMsI, HAJllara UMEHHO TOBA.
OneHkara Ha 3aKOHOJATENs 38 MPEIIPUITHETO KaToO €AMHEH MPEAMET Ha CeKa € BHIHA OT
BBBE)KJAHETO HA €THO U CHIIO U3MCKBaHE KbM (popMaTa Ha cliesiKaTa , KakTo U OT JIMTIcaTa Ha
M3HMCKBAHE 33 UHAMBHUYAIN3allUsl HAa €JIEMEHTUTE OT NMPEANIPUATUETO — TOECT, ONPEAEITHETO
B wi. 15 or T3 Ha THProBCKOTO MPEANpUATHE KATO CHBKYMHOCT, KOSTO HsIMa HYXJAa OT
JOMBJIHUTENHA crielu(UKAUU U KPUTEPUH B KOHKPETHUS ciiydail. M310xkeHun ca moapooHu
pa3chHKJeHUsl B IMOJAKpPENa Ha Te3ara 3a ypenda Ha NpPeAIpUATHETO KaTO €IUHHO IPaBHO
ABJICHUE, PA3JIMYHO OT CBHCTABHUTE MY €JIEMEHTH - XapaKTepUCTHKA, H3TbKHATa Karo
pemiaBamia 3a MpPHJaBaHETO Ha KayecTBOTO ,,CAMOCTOSTENEH TMpaBeH oOOeKkT Ha

NpCAINpUATHCTO Ha ThPIrOBCIA.

I'naBa BTOpa

3AJIOKHO IMPABO BBPXY ThbPIT'OBCKO NNPEAIIPUSTUE
1. OOeKT Ha 3aJI0’)KHOTO MPaBO

B 1. 1 or rmaBa BTOpa € M35ICHEHO, Y€ 3aJIOKHOTO IIPaBO, KOETO C€ ydpensBa C
BIIMCBAaHETO Ha 3aJI0Ta B THPrOBCKUS PETUCTBP IO €IEKTPOHHATA MapTHIa HA 3aJ10roJaTels,
06x13a1ua CHBKYITHOCTTA KAaTO TaKaBa, BBIIPCKHU XCTCPOIrCHHUA i XapaKkTep , KATO MMCHHO T4 €
00€eKT Ha 3aJiora, a He OTJEJIHUTE N eleMeHTH. JIOKOJIKOTO ChbBKYITHOCTUTE, T'OJIHU J1a Obaar
3anokeHu 1o 303, ca TMHAMUYHU TaKMBa U NIOPAJX TOBA CE€ XapaKTEPU3UPAT C IPOMEHIINBUS
CH ChCTaB, KOHCTAHTHATa BEJIMYMHA € HAIMYHETO Ha ChbBKYITHOCTTA, 0€3 Ja € ONpeesio 3a
CHILIECTBYBAHETO Ha 3aJI0’)KHOTO MPAaBO BbpPXY Hed KOHKPETHOTO M chabpxkaHue. Exsa c
BIIMCBAHC Ha IMPUCTBIBAHCTO KbBM HU3IBJIHCHUC BbBPXY CAHOPOJHATAa CBBKYIIHOCT CC
OrpaHMyYaBa JMHAMUYHHUAT M XapakTep, HO CaMO [0 OTHOLIEHHWE Ha BB3MOXKHOCTTA 3a
pasnopekaaHe ¢ eIeMEeHTH OT Hesl, 0e3 J1a ce MPeIoTBpaTsIBa Pa3NpOCTUPAHETO HA 3AJI0KHOTO
MpaBO BBPXY IMOMATHAIUTE CJIe]] BIUCBAHETO HOBU 0OekTH. Aprymentupa ce (c. 107), ue
BBIIPEKH HOBOTO IpaBmio Ha 4i. 21, an. 3 303 3a nocTurane Ha NpOTUBOIIOCTABUMOCT Ha
3aJI0ra Ha NPEIIPUITHE BbPXY OTACIHUTE €IEMEHTH OT NPEAIPUATHETO YpPE3 BIUCBAHETO

HMCHHO Ha TO3U 3aJIOT B pCrUCTPUTEC, KOUTO CC BOJAT 3a aKTUBU, HC € HAJIUILIC YUPCAABAHC HaA
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MHOXECTBO OTACITHH OCOOCHH 3aJI03U BBPXY BCEKU OT €JIEMEHTHTE, a BbPXY TAX TEXKH CIUH-
€IMHCTBEH OCOOCH 3aJI0T — BbPXY ChBKYITHOCTTA, KbM KOSATO T€ MPHUHAJICKAT. 3alluTaBa ce
Te3ara, Y€ € JOMYCTUM 3ajorbT Ha 000COOEHAa YacT OT MPEANpHUsTHE, HO Ce OTpUYa
BBH3MOKHOCTTA 3a 3aJI0T Ha MJIeaIHa YacT OT ThProBcko mpeanpustue (¢.109-112), kakto u ye
HE € HAJIMIIE MPEUKa B 3aJI0KEHOTO MPEANPHUITHE 1a ObIaT BKIIOYEHU aKTHBH, KOMTO BeUe ca
o0peMeHeHH ¢ 00e3MeUeH s B 110J13a Ha IPYTU KPEIUTOPH WK C IPYTH 00e3MeUeHus B I0I3a
Ha CBHIIUSA 3QJ0KEH KPEeIUTOp — HaANpUMep HUIOTEKH BbPXY HEABMKHUMHUTE HMOTH OT
HOPENNPUATHETO, PEaTHU 3aJI03M Ha BEIIM M LEHHU KHHUTU, OCOOCHHM 3aJI03U Ha OTACIHU

€JIEMEHTH OT NPEANPUATHETO U APYTH.

OO6ocHOBaBa ce MPABOTO HAa ThProBella, TUTYJISAP Ha MOBEYE OT €IHO MPEANPHITHE, 1a
3ajiara €IHO OT TsX, KaTo ce mpaBsT npetokenus de lege ferenda oraocHo HeoOXxoauMoCTTa
OT IMpOMAHA HAa HOpMATUBHATA ypez[6a, Kacaciia BOJACHCTO Ha TbPIrOBCKUA PEruCTbp OTHOCHO
U3PUYHO TPEABMKIAHE HA BIMCBAaHE HA CACIKH C €IHO OT HSKOJKOTO MPEANPHATHE Ha
Thprosena. [Togabpxa ce, ue MpaBHO OCHOBAHHUE 3a TAKOBA U3PUYHO BITUCBAHE HA CICIKATA C
CIHO OT HAKOJKOTO HNpCANPUATHA Ha THProBEUBT LIC 6”5116 CbOTBCTHHUA IPaBOIOPAKIAILL
IOPUINYECKU (PaKT — B KOHKPETHHS CITy4aid, IOTOBOPHT 3a 3aJI0T Ha ThPTOBCKO MPEAIIPHUSITHE,
B KOWTO 0Oadve cieBa 0OeKTa Ha 3aj10Ta J1a € MHAUBUAYATH3UpaH KaTo ChBKYITHOCT, TOIHA Ja
Obie OTAeleHAa OT OCTaHAJIWTE MPEANPHUATHS Ha ThProBella — HAMpPUMEp, ChOTBETHHS
TBPTOBCKM OOEKT, TPOM3BOJCTBEHH MOITHOCTH, TEPUTOPUATHO 000COOEHA THPrOBCKA

JEHHOCT U JIpYTH.

2. Ctpanu 10 IOrOBOpA 3a 3aJI0T Ha ThPTOBCKO

B u3noxeHuero mo 1.2 OT BTOpa IJ1aBa Ce U3ACHSIBAT MOJIOKUTEIHUTE MPEAIOCTABKH,
3a J1a € HaJlMIIe TpaBHAa Bb3MOXKHOCT 3a Y4pe/sBaHE Ha 3aJ0T Ha ThPTOBCKO MPEIIPHUSITHE.
Makap Ha TpBB TOTJE] Ja H3TIEXKIa, Y€ MPUIAOOMBAHETO HA THPrOBCKO KAauyeCTBO €
JIOCTATHYHO 32 OCUTYPSIBaHE Ha BE3MOXKHOCT 32 YUpeAsiBaHe Ha 3aJI0Ta Ha MPeAnpusTie — 0e3
3HAYEHHUE JaJIH JUIETO € BIMCAHO KATO ThProBell B ThPrOBCKUS PETUCTHP, CE OKa3Ba, ue 3a
(M3UYECKOTO JIUIIE - THPTOBEI], KOETO MOXKE Jla MPUI00¥e THhPTOBCKO Ka4ecTBO 1o 4. 1, am.1
i an.3 T3 u npean 1a Ob/1€ BOMCAHO B THPTOBCKUS PETHCTHP KATO €HOINYEH THPTOBEI, €
OT 3HAYEHHUE J1a C€ U3SCHU JIajii JIUIcaTa Ha TaKOBa BIIMCBAHE MPEMSITCTBA YUPEAIBAHETO HA

3aJIOT Ha NPCAIIPUATHUC, 3alIIOTO CAHOJIUYHUAT ThProBelIl € € CTaHAJI TAKbBB U 0e3 Ja € HaJIuIEC
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BIIMCBaHE B PETUCTHPa U3001110, THil KaTO BIMCBAHETO HE € MPEANOCTaBKA 33 MPUIOKECHUETO
Ha wi. 1, an. 1 man. 3 T3. [IpenBun ummnepaTUBHUS XapakTep Ha pasnopendara Ha 4. 2 303,
NpeBIDKIAIIA yupesiBaHe Ha 3aJI0T Ype3 BIIMCBAHETO Ha J0roBopa 3a 3ajor B LleHTpanHus
PETUCTBD Ha OCOOCHUTE 303U WU B ,,IPSABUICHHUAT APYr PErHCTBDP™, KaKbBTO 32
HACTOALINA cnyqaﬁ € TBbPTOBCKUAT PCTUCTHP, B JUCCPTALMATA CC ITPpHUEMA, UC HAJIMYUCTO HA
TBProBCKO Ka4d€CTBO, HpI/II[O6I/ITO npean BIHUMCBAHCTO B TbBPIrOBCKUA PCEruCcTtbp, HE €
JOCTAaThYHO 32 Ja ObJIe 3aJI0)KEHO MPEANPHUITACTO HA €IHOIUYHUS THPTrOBeIll — HE0OXOAUMO
€ BIIMCBaHE Ha OTOBOPA IO EJIEKTPOHHATA MMapTU/a Ha ThProBella B ThPrOBCKUS PETHCTHD U
aKo TaKaBa JIMTICBA, IPENIPUATUETO HAMA J1a MOKe J1a Obe 3as105keHo0. Hanuie e o0ycnaBsio
3HAYCHHUEC Ha BIHMCBAHCTO B THPIOBCKHUA PETUCTHP HE 3a HpI/II[O6I/IBaH€TO Ha TBProBCKO
KauyecTBO 1Mo peAa Ha wi. 1, an.1 u an. 3 T3, a 3a yupeasBaHETO Ha 3aj0Tra Ha MPEANPUITHETO
Ha TO3U THPrOBEll, KOWTO HE € BITUCAH B PETHCTHPA.

OOchaeHn ca HAaKPaTKO U3UCKBAHUATA KbM 3aJI0KHUS KPEAUTOP - IOCTAThUHO € J1a €
HaJIMIIE CaMOCTOSITEIHA MMPABOCYOSKTHOCT Ha KpeauTopa (KakTo U Ja € jeecrnoco0eH, ako e
(bu3HYECKO JUIIE), C OTJIe]] CKJIFUBAHETO Ha JJOTOBOPA 3a 3aJI0T. 3aI0)KEH KPEIUTOP MOXKE J1a
ObJlc KaKTO THPIrOBEl, Taka W CYOSKT Ha TPaXKJTaHCKOTO NpaBO — (uU3MUECKH JnIa,
IOPUIMYECKH JIUIA C HECTOIAHCKA IIeJl, aJBOKATCKH JAPY>KECTBA, OOIMUHUTE U APYTH MPABHU
CyOeKTH, 3a KOMTO HE € HaJluIe 3a0paHa 3a TOBAa B CICIUAITHUTE aKTOBE, KOUTO YpEXKIaT

craryTa uM.

3. OO0e3IeueHOTO B3eMaHe

Pasrnenann ca HSIKOM BBIIPOCH, Kacaend o00€3MeYeHOTO B3eMaHe, TOKOJIKOTO
3aJI0’KHOTO TPaBO € aKIECOPHO MPABO M BH3HUKBAHETO HA 3aJI0’KHOTO MPaBO € 00YCIOBEHO
OT TOBa Ha B3€MAHETO 110 TJIaBHOTO MpaBooTHoIeHHE (¢.124-127). I maBHOTO B3eMaHe MOXe
Jia O'bJIe MHIWBUIYATHO WK POJOBO ONPEIEIICHO, YCIOBHO WM ObIEI0, ChriaacHo wi. 5 303,
KaTo B IOCJIEIHUS CIydail 3aJ0rbT I11e TOPOAH IeHCTBUE OT Bh3HUKBaHEeTO My. O0e31neueHoTo
B3E€MaHE MOXE /1a € C MOJIAJIUTETH, HAIMUYMUETO HAa KOUTO HE MPEMsTCTBA Bb3HUKBAHETO HA
3aJI05KHOTO MPaBO, KATO BH3HUKBAHETO MY MOXKE U JIa € 00YCJIIOBEHO OT OTJIAraTeIHU YCIOBUSI.
CobrimacHo mpaBuiioto Ha wi. 153 33]I, ako BBpXy €IHA BEIl MMa HSIKOJKO 3aJ0ra WA
UTIOTEKU, KPEAUTOPUTE CE YIOBIECTBOPSIBAT MPEAMOYTHTEIIHO 110 PEJia, IO KOHUTO ca yUpeIeHH

3aJIOBUTC W HUIIOTCKUTE, MaKap H 00e3IeUYeHOTO B3EeMaHe Ja HE € OMJI0 BBH3HUKHAJIO npu
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yupeasiBaneTo M. OTTYK ce 000CHOBaBa Te3aTa, 4e yupeIeHOTO Ype3 BIUCBAHE HA 3aJ0Tra Ha
npeanpusTHe 00e3MeUeHHe 1Ie Ce MOI3Ba OT Pe/ia Ha BIIMCBAHE HA 3aJ0Ta, BBIIPEKH Y€ KbM
TO3M MOMEHT 00€3I1eYeHOTO B3eMaHe He € chlecTByBaso. Ha c. 125 ce npaBu 3akiit04eHUETO,
4ye 00e3Me4YeHOTO B3EMaHe, IOJJICKAIIO Ha BIMCBAHE KAaTO OTJACIHO OOCTOSITEICTBO,
Pa3IMYHO OT CyMara, 3a KOSITO € YUPEICH 3aJI0TbT, MOXKeE JIa € Pa3JINYHO OT MAPHUYHO TAKOBA.
O06oco0siBaHe HA OTJEITHUTE TPYIH 0OCTOSATEIICTBA MTO3BOJISIBA HE CAMO OTIMCAHHUE BETHBK Ha
B3EMaHETO ¥ BTOPU BT — HA pa3Mepa OT ChIIOTO, KOUTO ce 0Oe3reyaBa ChC 3aJI0ra, KakBaTo
€ IeNiTa Ha IMocodYeHara ypenda, HO W OCHTypsiBa BB3MOXKHOCTTAa Jia ce€ 00e3medd 0
ompenelieHa MapuyHa cymMa €IHO HeMapuyHO B3eMaHe. ToBa € Taka, 3aIloTO IpH
peanu3anuAaTa Ha 3aJ0Ta Ha MPEINPUATHE 3aJT0KHHUAT KPEAUTOp IIE MOJIYYH HE PEaTHO
U3IbJIHEHHE, & KOMIICHCATOPHA MPeCTaIlysl, IPEICTAaBIsABAIIA TapHYHA CyMa 3a KOSTO IIe ce

I1I0JI3Ba OT CIICHMUAJIHATA ITPUBUJICTU HA 00e31eYeHns ChbC 3aJI0T KpeauTop

4. VwupensBaHe Ha 3aJI0KHOTO IPaBO

VY4ypensBaHeTO Ha 3aJ0KHOTO NPaBO € pasniiefaHo B T.4, KaTo ca aHAIM3UPAHU
€JIEMEHTUTE OT (PaKTUYECKUsI ChCTAB — CKIIFOUBAHETO Ha JIOTOBOP 3a 3aJI0T Ha MpEIIpUsTHe
clle/l B3€MaHEe Ha ChOTBETHHUTE OOYCHABSIIM I'O PELICHUS Ha OpPraHWTe Ha YIpaBJICHUE HA
KOPIIOPaTUBHUTE THPrOBIM U BIMCBAHETO B THPrOBCKHS perucTbp. OOCHIEHO €, ye aKo
3aJI0rOJIaTesAT € MEePCOHATHO JPYKECTBO — HEOOXOAUMO € ChIJIaCHETO Ha BCHYKH
CBIPY)KHUIIM — B NMHUCMEHa (opMa C HOTapualHa 3aBepKa Ha IMOANUCUTE MM, Karo MpU
KOMaHIWUTHO APYXKCECTBO C aKIIMU € HGO6XOJII/IMO PEIICHUEC HA HECOTPAHUYCHO OTI'OBOPHUTEC
ChJPYKHUIH, B3€TO €AMHOAYIIHO B MHMCMEHa (hopMa c HOTapuajIHa 3aBepKa Ha IOJIUCHUTE, U
peleHre Ha o0IIOTO ChOpaHHe Ha aKIMOHEPUTE, B3€TO C MHO3MHCTBO TPHU YETBBPTU OT
IIPEJICTABEHUTE AKLUHU C NPaBO Ha IUIac. 3a y4pe[sBaHE Ha 3aJI0I HAa MPEANPUATHETO Ha
JPY/KECTBO C OrpaHMYCHAa OTTOBOPHOCT CE€ M3MCKBA pPELICHHE Ha OOWOTO ChOpaHHE Ha
CBAPYKHUIHUTE C MHOSUHCTBO TPpHU YETBHPTH OT KallkuTalld, a aKO 3aJ10roJgarecii € akifuOHECPHO
JPYKECTBO — pEIIEHHWETO 3a ToBa TpsAOBa na ObJe NMpHETO OT OOIOTO ChOpaHHe Ha
AKLIIMOHEPUTE C MHO3MHCTBO TPU YETBBPTHU OT IIPEJICTABEHUTE AaKLIMK C IIPABO HA IJIac, KaTo
IIPY EMUTUPAHU aKLUHU OT Pa3JIMYHU KJIACOBE PEIICHUETO CE B3€Ma OT aKLIMOHEPUTE OT BCEKU
KJ1ac. AKO BBIIPEKH 3aKOHOBOTO H3HCKBaHE HE € B3ETO pEIIeHHE OT KOMIIETEHTHUTE

APYKECTBCHU OpraH M OpraHUTC Ha KOooImepanusaTra C UBUCKYEMOTO MHO3WHCTBO, IOTOBOPBHT
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3a 3aJI0T 1I€ € IEUCTBUTEIICH U 1€ MOPOAM MPABHU MOCIEAUIN — 32 AKIIUOHEPHO JAPYHKECTBO
TOBa ciie/iBa oT wi. 236, ain.4 T3, a 3a nepcoHanuute apyxectsa 1 OO/] - mo aprymeHt ot
TwakyBatenno pemenre Ne3 ot 2013 r. va OCI'KT na BKC, B koeto ce mpuema, ue
pelIeHrneTo Ha 001I0TO ChOpaHue Ha ChAPYKHUIIUTE € BhTPEIIHOKOPIOPATUBEH aKT, KOMTO
HsMa JEWCTBHE 3a TPETU JIMIA W JIMIIcaTa My HE NIpUJaBa Ha CIeNKaTa, CKIIOYEHa OT
NpeJCTaBIsBAIUS JAPYKECTBOTO, edeKTa Ha JeiicTBue O0e3 MpencTaBUTETHA BIACT
Koomnepamnusta mMoxe Aa ydpeAau 3al0r Ha MNPEANPUATHETO CH, JAOPH U Jla HE € B3ETO
M3UCKYEMOTO CbIVI. uil. 21, an.2, 1.6 oT 3aKoHa 3a KOONEPAIUUTE PEIICHUE HA YIIPABUTEITHUS
CbBET — TEKCTBHT Kacae 3aJoI Ha JbIrOTpallHM aKTUBH, MOpaad KOETO, IPEIBUJ
MPUHAJIKHOCTTA UM KbM 3aJI0’)KEHOTO THPTOBCKO MPEANpHUsITHE, BU3MpaHaTa XUIIOTE3a
oOxBalia W Yy4pe[sBaHETO Ha 3aJ0r Ha mnpeAmnpuarve. J[OKOIKOTO mpeaceaaresisT Ha
KoolepalusiTa € HEWHUAT OpraHeH IMpeACTaBUTEN, W3SIBJICHHETO My Karo TaKbB B
U3MCKyeMaTa OT 3akoHa (opMa Ha JOroBOpa € JOCTaThUHO 3a YYpeAsBaHE Ha 3aJI0T Ha
HOPENIPUATHETO HAa KOOTEpalUsITa, KaTo JUICBAIIOTO PELUICHHE HA YIIPaBUTEJIHUS OPraH He
BIMSIC Ha JEHCTBUTEIHOCTTa HA Yy4YpeIeHHUs 3allor - MO0 apryMeHT OT CXOAHOTO IO
ChAbpKaHUe, TOCTAHOBEHO 32 YeIHAKBsIBaHE Ha MPAKTHKATa OTHOCHO MPUJIOKEHUETO Ha YJl.
15, a4, 1.10 u . 26, an. 3 ot 3akoHa 3a koonepanuuTe TriakyBarenHo pernenne Ned/2016
r. or 10.05.2018 r. nmo Teak. aeno Ne 4/2016 r. na OCT'TK

Cnen ananmu3 Ha usMeHenusita B 303 or 2016 roguHa ce moAkpens Bb3IPHUETUS
MOJIX0/JT 32 KOHCTUTYTHBEH €()eKT Ha BIIMCBAHETO, BHBEJICH C I1e71 U30SrBaHe Ha aHTUATHPaHe
Ha JIOTOBOPH 3a 3aJI0T U yBpeXkKJaHe Ha ToOpockBecTHUTE KpeauTopH. [locodeHo e oie, ye
MOJIIEXKAIOTO HA BIIMCBAaHE OOCTOATEJICTBO € 3aJI0I'bT Ha NMPEANPUATUE, KATO IOPUINYECKUSAT
¢dakT, OT KOMTO TO MPOU3THYA, € TOTOBOPHT 3a 3AJIOT Ha THPrOBCKO MPEANPHUSITHE, BUAHO OT

q11. 66, an.3, 1.6 ot Hapen6a Nel.

5. JlelicTBue Ha BIMCBAHETO HA 3aJI0Ta HA ThPTOBCKO MPEANpUsITHE
B Ta3u yact e oT/eneH0 He0OX0JMMOTO BHUMaHKE Ha JIeHCTBUETO Ha BIIUCBAHETO HA
3aJI0ra, KaTo ca pasriefaHu MMOOTAEIHO BIIMBAHUATA B THPTOBCKHS PETUCTHDP U BIIUCBAHUATA
Ha 3aJ0ra B ChbOTBETHUTE PErMCTPH, BOJACHHU 3a OTIEIHHU €JIIEMEHTH OT NPEIIPHUATHETO, B
KOWTO IOJJIEKM HA BIMCBAHE HE 3AJI0T HA TE3HM aKTHBH, a 3aJIOT'bT HA MPEINPUATHETO, OT

KOeTo ca yacT. M31n0xkeHo e, 1o moBoJ 00Ch/ieHaTa MIPOTUBOPEUNBA ChAcOHa MIPAKTUKA, Y€ B
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ciyuail ye O’b/ie U3BBPIICHO BIMCBAHE HA 3ajiora Ha npeanpustue u B LIPO3, mocnennoro mie
€ HHIOXHO, JIOKOJIKOTO B TO3W PErHCThp HE CieaBa Ja ObJaT M3BHPIIBAHHM BIMCBAHUS HA
3aJ0I Ha MpEeANpuUsTHe U Ha JPYKECTBEHM MAsUIOBE, 32 KOUTO THPIOBCKUAT PETUCTHP €
»IIPEIBUACHUAT JIPYT PETUCTHP  — TOBA U3PUYHO € npeaBuaeHo B wi. 21, an.1 303. U3BoabT
€ HEeOCTIOpUM M IpeABHU yroTpedaTa Ha pa3enuTeHuUs ChIO3 ,, T B WiI. 2, all. 1, ChIIIacCHO
KOSITO 3aJIOT'BT C€ yupeasiBa upe3 BnucBane B LIPO3 nnu B npeaBuaeHUs JpyT PETUCTDP.

BriucBanero Ha 3aimora B ThPrOBCKHS PErMCTbp MMa U OIOBECTUTENHO JEHCTBHE,
KOETO € U3ACHEHO B paboTara, KaKTO M AECWCTBUE HA MPOTUBONOCTaBUMOCT. Pasrienan e
MHTEPECHUAT BBIIPOC TOJI3BA JIM C€ C JeicTBHE HAa OOIIECTBEHO JOBEpHE BIHCBAHETO B
THPrOBCKHUSI PETMCTHP HA 3aJI0T Ha MpPEANPUATHE HA ThProBela, KOeTo, KaKTo 0€ OCOYEHO,
uMa npaBoIopaxjaio 3HaueHue. [Ipuema ce, ye HsiMa OCHOBaHHE J1a CE Ja/1€ MOJOKUTEIICH
OTIOBOpP Ha BBIPOCA, NPEABH OOCTOATEICTBOTO, Y€ C BIMCBAHETO HA YUPEISIBAHETO HA
3ajora Ha TBPrOBCKO MPEINPHUSATHE BB3HUKBA 3aJOXKHOTO TpaBo. AKO obaue TO He
ChILECTBYBA — HAIIPUMED, NOPAAN HEAEHCTBUTEIHOCT HAa JOTOBOPA 3a 3aJI0T WJIM 3al0TO HE €
Bb3HUKHAJIO TIJIAaBHOTO B3€MaHe IO JEWCTBUTENHHUS JOTOBOP 3a 3aJlor, TPETUTE
JOOPOCHBECTHM JIMIE HE MOraT Jia c€ M030BaT Ha BIIMCAHOTO OOCTOSTENCTBO U Jla CE CUUTA,
Ye 3a TAX 3aJI0KHOTO MPaBo € Bb3HUKHANIO. [1o00eH moaxon Ou mpua mpaBHO JIeiiCTBHE HA
BIIMCBAHETO Ha 3aJI0Ta, KOETO Ill€ MPOTHUBOPEYM Ha ILISNIOCTHUS MOJXOJ Ha HOpMaTHMBHATa
ypenda Ha peaHuTe 00e3MeYeHus — BIMCBAHETO B MyOJIMYEH PErHCThD, IPEIBUA AEHCTBUETO
Ha OOIECTBEHO JI0BEpUE Ha TOBA BIMCBAHE, J1a CAaHUpa MOPOK Ha BIMCAHOTO OOCTOSTEICTBO
— JIMTICaTa Ha HAJUIEKHO Bb3HUKHAJIO 3aJI05KHO IIPABO OT FOPENOCOYEHUsI TPUMED.

[MonpobHO € obocHOBaHO (c.132-135) 3am0 BIUCBAaHETO BBHB BTOPUYHHTE —
CHEIUAJIHA PETUCTPU, KOUTO C€ BOAAT 3a OTIEIHUTE EJIEMEHTH OT MNPEANpPUATHETO —
HOTapUaJIHUTE KHUTU — 32 HEJIBWXKHMMU UMOTH; LleHTpaneH aemo3utap — 3a Oe3HAIMYHU
LEHHU KHUTH; peructpure Ha [laTeHTHOTO BEIOMCTBO — 3a IpaBaTa BbpXY OOEKTH Ha
MHTEJIEKTYaJlHa COOCTBEHOCT W JPYrH, HE € OT 3HaueHUe 3a Bb3HHKBAaHE Ha 3ajora Ha
TBPrOBCKO MpEANPUATHE, MPEABUA U3pUYHHMA TekcT Ha wi. 2 303, a mnopaxna
IIPOTUBOINOCTAaBUMOCT Ha IpaBaTa Ha 3aJI0KHUS KPEAUTOP U MO OTHOLIEHHE HA ChOTBETHUS

aKTHB, 32 KOMTO € BITHCAH.
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6. HpaBHa CbITHOCT U XaPAKTCPUCTHUKH HaA 3aJIOKHOTO IIPpaBO

B yact 6 or BTOpa rnaBa ca U3Cie€BaHU IOPOOHO IPABHATA CHILHOCT HAa 3aJI05KHOTO
IPaBO KaTo BHUJ CYOEKTUBHO MPaBo. 3aJIOThT HA THPrOBCKO MPEINpPUATHE € KIacu(UIpaH
KaTo peajHo obe3neueHue Ha B3eMaHe C ThPrOBCKO MPEANPUATUE WK 000co0eHa YacT OT
HEro, y4dpeleHO OT 3ajJorojareil — TbpProBel, KOMUTO € TUTYyJIsp Ha MpaBaTa BbPXY
NpeaAnpusATUCTO U HETOBUTC CICMCHTU, BBPXY KOCTO 06C3H€‘-I€HI/I€ SAJIOKHHUAT KPECAUTOP
MOJKE Jia pealn3upa IpaBaTa CU CaMOCTOSITEIHO U3BBHCHAEOHO niH no pena Ha ['TIK — 3a
npofgaxk6a Ha 000oco0eHa YacT OT MPEANPUATHETO WIM Ha HEIBWKUM HMOT, KaTo ce
YAOBJIETBOPH IO IPEANOYUTAHUE OT MPUXOAUTE HA MPEAIPUATUETO U OT HEroBaTa LieHa Ipu
npoaa>K6aTa MY KaTO CBBKYIHOCT WJIM Ha OTACJIHH HECTOBU CIICMCHTHU. OTTYK " 3aJI0KHOTO
nmpaBo c¢€ KBaJII/I(bI/IIII/Ipa KaTO BB3HHKHAJIO BB3 OCHOBA Ha AOTOBOp MCKIAY CTPAHUTC
UMYIIECTBEHO, MPEXBBPJIUMO, aKIECOPHO, HEAETUMO, O0O0E3MEUUTENIHO, MaTePUATHO
CyOeKTHBHO MpPaBO, ChUETAHO C MPUBWIIETUS C MPOLECyaJeH XapakTep, KOETO MpaBo € C
a0COJIOTEH XapakTep M JaBa BB3MOXKHOCT Ha 3aJ0XHHUS KPEIUTOp Ja C€ YJIOBJIETBOPU
I/ISB’BHCLI[€6HO 110 MMPEATIOYHUTAHNUEC OT MPUXOAUTE OT I[GI\/'IHOCTTa Ha 3aJIOKCHOTO IMPEAITPUATHC
WM OT LIeHaTa My MpH IpoAak0aTa My KaTO ChBKYMHOCT WJIM HA OTJEIIHA HETOBU €IEMEHTH.
3a105KHOTO MPABO € CI0KHO MaTepUaIHO CyOEKTUBHO MPABO, 3aI[OTO C€ ChCTOU OT HAKOIKO
OTAC/IHU ITPABHU BB3MOKHOCTHU, KOUTO B CbBKYITHOCT 06pa3yBaT CANHHOTO MY CBbABPIKAHUC.

W3puyHo € moguepTaHo 3HAU€HUETO Ha 0OCTOSTENCTBOTO, Y€ 3@ pa3jinKa OT BCUUKU
JIPYTH peaiHu 00e3MeUeHus, MOpaau 0COOCHOCTUTE Ha 3aJI0)KEHOTO UMYIIIECTBO, 3aI0T'bT Ha
MpEeANPUITHE OMPABOMOLIABA KPEAUTOPHT Ja U3I'BJIHU BbPXY LIsUIaTa ChbBKYITHOCT OT MpaBa
Ha JIBXXKHHKA, @ HEC CaMO BBPXY OTACIHU HEeWHHN CJICMCHTH, KAaKTO € IIPHU BCAKO OT APYTUTC
peanHu obe3neueHus — 3aji0r mo 33/] ¥ TBproBCKU 3aJ10T, UTIOTEKA, PUHAHCOBU 00€3MeYeHUS
o 3aKoHa 3a IOTOBOpUTE 3a (hruHaHCOBU 0Oe3neueHus. [Ipu KoprnopaTHBHUTE THPTOBIM TOBA
O3Ha4aBa ocpedpsiBaHE Ha MO-TOJIIMATa YaCT OT UMYIIECTBO MM C €IMH-EIMHCTBEH CIOco0 3a
W3MBJIHEHNUE OT €IUH KPEAUTOP, KOUTO CIOCO0 € U M3BBHCHACOEH — MpoaakdaTa Ha ISUIOTO
npeanpustre. VM310KE€HOTO MPeCTaBsABa CHIIECTBEHO Pa3IMYUEe B XapaKTEPUCTHKUTE Ha

3aJIOKHOTO IIpaBO CIPAMO BCCKU OT APYTHUTC BUOAOBC O6GSHG‘IGHI/I${, BKIIFOUUTCIIHO U OT
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JIpyruTe BUIOBE O0COOEH 3aJI0T — HUTO €IUH OT OCTaHAJIUTe OOEKTH Ha OCOOEH 3aior He
MPEIOCTaBs TAKOBA MPABO Ha 3aJI0KHUS KPEIUTOP Ja peauzupa 00e3MeueHrueTo Mo HauuH,
KOMTO 3acsra TOJKOBa TojsiMa 4YacT OT MMYIIECTBOTO Ha 3aJlorojareis, KaKBaTro e
THPrOBCKOTO MPEANPHUITHE MPH KOPIIOPATHBTHUTE THPTOBIU, U ChOTBETHA 000COOEHA YacT
OT HEro — MPHU €THOJIWYCH Thproeell. Jlopu U mpu 3ajaor Ha NPEANPUATUETO HA STHOTUIHUS
TBPrOBeI, BBIPEKH 000COOEHOCTTAa HA MPEANPHUITHETO OT OCTAHAIOTO MY HMYIIECTBO,
3aJI0KHHUAT KPETUTOP OTHOBO MMa TPABO Ja OCPeOpH Ta3u CHBKYITHOCT OT aKTUBUTE MY,
U3II0JI3BaHU 32 M3BBPIIBAHE HAa THProOBCKaTa My JEHHOCT, KaKBOTO IpaBO HiIMa MpU
ocraHanuTe ooe3nedeHuss. EQekThT Ha ynpaXHIBaHETO Ha 3aJI0KHOTO MPaBO upe3 Mpoaaxoda
Ha ISUTOTO MPEANPHUATUE HA 3aI0T0JaTelIs — KOPIIOPATUBHO FOPUIUIECKO JIUIE HE € HeITO3HAT
Ha PUMCKOTO TPaBO — TOH € CXOJEH C TO3H OT HM3IBJIHCHHETO BBPXY HMYIIECTBOTO Ha
JUTHKHUKA TI0 TIPETOPCKOTO MPABO OT Cpe/iaTa Ha MOCJCIHUS BEK PN HOBaTa epa.

3aJI0’)KHOTO TPABO OE3CIMOPHO MMa AKIIECOPEH XapaKTep, KATO HETOBOTO BH3HUKBAHE
U TioracsiBaHe ca (DyHKIHS HA JPYro, IVIABHO MPABO — B3EMAHETO HA 3AJI0KHHS KPEIUTOD,
KOETO ce 00e3revaBa, B KOSTO Bph3Ka Ha ¢.149 e HampaBeH aHa M3 Ha Ta3u HETOBa BOJICIIA
XapaKTEPUCTHKA. AKIIECOPHUAT XapaKTep Ha MPaBOTO C€ M3pa3siBa B CIHOIOCOYHATA MY
3aBUCHMOCT OT W IMOJAYMHEHOCT Ha TJIABHOTO MPaBO — 00E3MEUeHOTO B3eMaHe, IPOMEHUTE B
KOHMTO BCSIKOTA CE€ OTPa3siBaT M Ha 3aJI0KHOTO MPABO — MOCJIEIHOTO BH3HMKBA HE CAMO CIIE]T
CKITIOYBAHETO Ha JIOTOBOpPa M BIUCBAHETO HA 3aj0ra B THPTOBCKUS PETUCTBP, HO U CIEJ
BB3HUKBAHE Ha IJIABHOTO B3€MaHE, ako TO3U (akT HE MpeIIecTBa BIHCBAHETO. 3aTOBA U
00e3meYeHneTo MoXe Ja 00XBalla KakTo PoJIOBO ONPEIEICHO U OBICII0 UMYIIECTBO, TaKa U
na ObJIe yIpeACHO 32 MHIMBHUIYaTHO HITH POJIOBO OIPEIEIIEHO, KAKTO U YCIIOBHO MITH OBIEIIO0
B3eMaHe, KaTo HeCOb/IBAHETO Ha YCIOBHETO WM OCYETABaHE HA BH3HUKBAHETO HA B3EMAHETO
BOJIM JI0 HEBB3MOXKHOCT 32 Bb3HMKBaHE Ha 3aJI03KHOTO MPaBO, HE3aBUCHUMO OT BIIMCBAHETO B
TBPTOBCKHUS perucThp. [IpaBoTO MO 00€3MeUeHUETO e YIPaKHIBA OT 3I0KHHS KPEIUTOP
IIPH HEU3ITBIHCHUE Ha 3a/IbJDKEHUE TI0 TJIABHOTO MPABOOTHOIICHUE, 11O JIOTOBOpa 3a 3aJIorT,
BKJI. M TIPH BB3HHMKBAaHE HA MPEINOCTABKUTE 3a MPEICpPOYHa M3UCKYEeMOCT Ha TJIaBHOTO
B3eMaHe, KaTo MOTacsBaHETO Ha 00e3MeueHus IBJIT BOAM JI0 MOTAcsiBaHE U HA 3AJ0KHOTO
IPaBo.

HenenmuMocTTa Ha 3aJ0)KHOTO NMPaBO € MMAaHEHTHA XapaKTePUCTHKA HAa PEATTHHUTE

obe3nedyeHusi, BUAHO OT wi. 136, an.4 33][ m wi. 5, an. 2 303 — cnopen mocnegHaTa
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pasmnopeznba, 3amorpT oOe3redaBa B3EMAHETO UM BCUYKH JIMXBU M HEYCTOWKH BBPXY HETO.
AmHanornyna Ha orroBopHocTTa 1o wi. 150, an. 2 33/ Ha HacneHUIIMTE HA JITBKHUKA, MEXK]TY
KOUTO C€ € pa3leilio 3aIbJDKEHHETO, € HENeIMMOCTTa Ha 00e3MeueHUEeTO 3alior Ha
npeanpuarue — cbiacHo 4wi. 21, an.6 303 ocBeH ako MeXIy Jaiusl Cbhrjacue 3a
npeoOpa3yBaHETO 3aJ0KEH KPEIUTOp M 3aJ0rojlareiss HE € YroBOPEHO JApYyro Mmpu
npeoOpa3yBaHe Ha 3aJI0roJlaTelsl ype3 pa3/ieisHe U OTACISIHE U Upe3 MPOMsHA Ha MpaBHATA
¢dbopMa, 3a10rbT HA THPTOBCKO MPEANPUATHE CIIEIBA U THPTOBCKUTE NPEINPUATHS HA BCUUKH
HOBOYYPE/JCHU JAPYKECTBA. 3aTOBa M B JAMCEPTALIMOHHUS TPYyH C€ MpueMa, 4e LSI0TO
MpEANPUSITHE CITYXKU 32 00€3[IeYEHUE Ha BCSAKA 4acT OT B3EMaHETO Ha KPEIMTOpa - 10 pazMepa
Ha cymara, MOCOYE€Ha B JIOTOBOpa 3a 3aJI0r, ChOTBETHO - BIMCaHA MO MapTUjaTa Ha
3aJI0ro1aTels KaTo pa3Mep Ha OTTOBOPHOCTTA, BKIIFOUUTEIIHO U MPU HETIAPUYHHU 33 IBJKECHUS
Mo TJIaBHOTO MpaBooTHolleHue. Koraro ce kacae 3a 3ajorojaTesid — IOPUAMYECKU JIMIIA,
NPEIBUJ W3THKHATOTO CHBIAJICHUE MEXKIYy WMYIIECTBOTO MM W TBHPrOBCKOTO UM
IpEINpUsITHE, TOBA € MOCIEANIA H OT 00moTo npaBuio Ha wi. 133 331, Ho HexenMMocCTTa B
KOHKPETHHSI CJIydaii ce U3passiBa B TOBA, Y€ 3aJI0T'BT ClIe/Ba Ja O'b/Ie OraceH eBa CJe IbJIHO
YIIOBJETBOPSIBaHE HA KPEAUTOPA KaTO 00E3MEUeH TaKbB ChC CleMaTHaTa IPUBUIICTHS 110 YII.
136, an.1, 1.4 331 — ToecT, BCsika 4acT OT B3€MaHETO ce o0e3MeuaBa ChC 3aj0ra BbpXY IisiaTa
CHBKYITHOCT HMJIM 9acT OT Hes. Hemo moBede, Ta3u HEEIMMOCT € PEIIaBalIusaT MOTHB Jla Ce
ypeau Mpu OCOOCHHTE 3all03U TpaHC(hOopMaluaTa Ha 3aJ0KHOTO MPaBO NPU pa3MopexaaHe
ChC 3AJ0KEHOTO HMMYIIECTBO WJIM HETOBOTO MOTMBAaHE — BBPXY II€HaTa My WA BBPXY
MOJIY4EHOTO 32 HEro 00e3IeTeHne, CbOTBETHO BHPXY MOJYYEHOTO OT 3aJIOTOJATENS Cpelry
OTUYXKJABAaHETO My, KaKTO W BBPXY PAaBHOCTOMHOCTTa HA TE3WM HMYIIECTBA WU OT
PaBHOCTOIHOCTTA Ha 3aJ0KEHOTO HMMYIIECTBO, KOraTo TO He MOXe Ja ObJe OTIEIeHO OT
0CTaHaJIO0TO UMYIIECTBO.

Br3mpuema ce Tezara, ye BEIIHOTO MPABO € YCTPOCHO KAaTo aOCOJIIOTHO HE C JIpyra
e, a 3a J1a MoXe Ja Ob/ie ympaXHEHO B CHOTBETCTBHE C MAaTEPHAITHOTO MY ChIbP)KaHHE,
OMXMe MOTJIM Jia 3aKJII0YHMM CHIIOTO U 3a MPAaBOTO HA 3AT0KHHUS KPEIUTOP, 00E3MEUEH ChC
3aJI0T Ha ThPTOBCKO MpeAnpusiTue, 6e3 ToBa fa ro kBanudunupa kato BemHo. [logabpxka ce
Ha c¢. 151, 4e aOCOMIOTHHUAT XapaKTep Ha 3aJ0)KHOTO IPaBO C€ CHCTOM B HEroBara
MIPOTUBOIIOCTABUMOCT B MPEIBHJICHUTE B 3aKOH CIIydal — KaKTO CHPSMO 3aJI0T0IaTells, Taka

N IO OTHOHICHUC Ha JAPYruTC KpCAUTOPH Ha 3ajJoroaatcid MW Ha TPETHUTC JULIEC —

22



npuoOperaTesid Ha IPUIOTO MPEANpUsATHE WM Ha eJNEMEHTH OT Hero, B ciydail ue 3a
NOCJIEAHUTE € U3BBPIICHO BIMCBAaHE Ha 3aJlora BBB BOJACHUTE 3a TAX PETUCTPU U
3aJI0roAaTeNAT He € Jaj ChIJlacue 3a cIelIKara, KOsATO He Monaja B xunore3ara Ha wi. 7 303.
[Topanu TOBa M criOpoBeTE 3a TOBA AAJIH 3aJI0’KHOTO MIPABO € BELIHO (KOUTO TPAAULIMOHHO Ce
BOJSIT 110 OTHOLIEHHE HA UIIOTEYHOTO MPABO U 3aJI0)KHOTO IPABO BHPXY JABHKHMMA BElll IIPU
peasieH 3a1o0r) ce KBaTu(pHUIUpPaT OT aBTOPa KaTo TaKuBa 0€3 0COOEHO MPAKTUYECKO 3HAYCHUE,
3al10TO 00EKT Ha 00E3MEYEHUETO € ChBKYIHOCT, KOSTO cama Mo cebe CH HE € Belll, HUTO
BKJIIOYBA CaMO BEILH.

B 1.6.3 ce pa3riexna BpIIPOCHT 3a 00XBaTa Ha 3aJI05KHOTO IIPaBO, KaTO 32 PEJIEBAaHTHU
ca BB3IPUETU JBa MOMEHTA — IBPBUAT € NpPEIU NPUCTHIIBAHE KbM H3IBIHEHHE - NPU
yupeasiBaHe U 110 BpeMe Ha JieficTBUE Ha JOroBOpa 3a 3aJI0T, a BTOPHUSAT - CJieJl BIIUCBAaHE Ha
IOpUCTBIIBaHE KbM H3NbIHeHue. Ilpu yupensBanero Ha 3aimora ToW 0OXBamia HAKOJIKO
KaTEeropuM €JIEMEHTH — Ha IIbPBO MSCTO, TOBA Ca TaKWBA €JIEMEHTH OT NPEANpPUSITHETO, 32
KOUTO C€ BOAST CbOTBETHU CIIELIUATHU PETUCTPU U 32 KOUTO CE€ U3BBPIIN BIIMCBAHE HA 3aJ10Ta
B TSIX, HA BTOPO MSCTO - TAKMBA, 32 KOUTO CE€ BOAAT PETUCTPUTE U HE CE U3BBPIIN BIIUCBAHE,
Ha TPETO MSICTO — €JIEMEHTHU OT IPEANPUATUETO, 32 KOUTO HE C€ BOAST CHELMAIHU PETUCTPH.
O06001maBa ce, 4e BIUCBAHETO HA 3aJI0Ta B CHENUATHUTE PETUCTPH 3a aKTUBHUTE He 00yciIaBs
BB3HHUKBAHETO Ha 3aJI0)KHOTO MPaBO, KOETO CHIIECTBYBA BbPXY 3aJI0’KEHOTO UMYILIECTBO JJOPU
U 3aJI0T'BT JIa HE € BIHMCAH B CIIELUAIHUS perucThp. Taka, 3a 1a 00XBaHe 3aJ0)KHOTO MPaBO
ISUI0TO THPrOBCKO MPEANPHUITHE € AOCTAThYHO 3aJ0rbT J1a Ob/Ie YUpeleH upe3 BIIUCBAHE B
TBPTrOBCKHUS PETUCTHP, KaTO 3a Bb3HUKBAHETO Ha 3aJI0)KHOTO IIPABO BbPXY OTJEIHUTE aKTUBU
e 0e3 3HaueHue Jajli ce BOJAT PErHCTPH 3a TAX WJIM HE, KAaKTO M KOTaTo ca HaJulle TaKuBa
PErucTpy 3a (PaKTHUUYECKHUSI ChCTAB HA YUPEISIBAHETO HA 3AJI0KHOTO IMPABO € HPEJICBAaHTHO
JJId € HaJlule BIIMCBAaHE Ha 3ajJora B TaX. Jlopm M B cilydanTe, B KOUTO CBILECTBYBAT
CIEIMaJIHU PETUCTPH 32 CbOTBETHUTE €JIEMEHTH OT IPEINPUITUETO U € U3BBPILLIEHO BIIMCBAHE
Ha 3aJI0Ta B TAX, U3BBPIIBAHETO HA CIEIKA C TAX MO pella Ha 4. 7 WIK ChC ChIJVIACHE HA
kpeautopa no wi. 8 303 mie AoBeae 10 IOracsiBaHe Ha 3alI0KHOTO INPaBO, C OIVIE]
HAITyCKaHEeTO OT eJIEeMeHTa Ha ChBKYIHOCTTA, KOSTO € 0OeKT Ha 3aiora. Ako obaue mpu
U3BBPIICHU BTOPUYHU BIIMCBAHMSI, C/IEIKUTE C aKTUBUTE HE MOMNAaJaT B XUIOTE3UTE Ha WiI. 7
wi wi. 8§ 303, 3aJI0TBT 1Ie TEXKU BBPXY TAX U Clied OTAEISTHETO UM OT ChBKYIHOCTTa, 0€3

3HAYEHUE KOI € COOCTBEHUKBT UM.
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Ha cnenpamio mscto ce mocouBa (c.165), 4e 3aj0rbeT Ha MPEANPUATHETO OOXBaIa
CHABPKALIUTE CE B HETO €JIEMEHTH IPU YUpEAsIBAHETO MY, KAKTO U Il C€ Pa3mpoCTpe BbPXY
npuIoOUTUTE TaKWBa CJIEJ BIUCBAHETO Ha 3ajiora IO MapThjaTa Ha 3aJorojaress B
THPTOBCKHS PETHCTHP. 3aJ0KHOTO MpaBo oOXBalia M HoBHUTE eieMeHTH IPSO facto — ¢
npuaOoOMBAHETO HA MPAaBO HA COOCTBEHOCT BBPXY TAX MM KOraro IO Jpyr HAa4YHH
3aJIOTOJIaTeNISIT CTaHE TEXEH TUTYJSp — HalmpuMep, MpU IpaBa BHPXY HHTENIEKTyallHa
COOCTBEHOCT € MOCTUTaHE HAa ChOTBETHATA 3alIUTa HA 0JaroTo Ype3 perucTpanus Ha NaTeHT,
MapKa Wik u300peTeHne. 3a Ja ce MPOTHUBONOCTABU 3aJI0I'bT MO0 OTHOIICHUE HA TE3U aKTUBH,
NpUIOOHTH CIIeNl YUpEeIsBaHETO My, ClIeiBa Aa ObJe BIMCAH B CHOTBETHUTE PETUCTPH, BOJICHH
3a TAX, aKO0 KMMa TakuBa. TOecT, HapeJ C MHPBOHAYAIIHOTO BIHCBaHE Ha 3ajora Ha
MpeNNpHUsITHE B TE3U PETUCTPH, CIE/ABA J1a C€ U3BBPILIBAT U TEKYIIH TAKHBA 33 aKTyaTH3aIus
Ha 00XxBaTa Ha 3aJI0’KHOTO IPaBO — IPHU MPUI00MBAHE HA HOBU E€JIEMEHTH, 3a KOUTO CE BOJAT
PETUCTPUTE, aKO 3AJIOKHUSAT KPEAUTOP Keae 3aJorbT My Ja ObJie MPOTUBONOCTABHM Ha
nproOpeTaTeIuTe Ha ChOTBETHUTE €IEMEHTHU OT MPEINPUITHETO.

B nucepranusara ce momueprtaBa (c. 167), ye BIUCBAHETO Ha MPHUCTBHIIBaHE KbM
U3IIBIHEHNE 3aJI0KEHOTO UMYIIECTBO IPEMUHABA B PA3NOpEKAaHe Ha 3aJI0KHUS KPEIUTOpP,
KaTo TOW MMa IIpaBo Jia B3EME MEPKH 3a 3alla3BaHETO MYy, Jia IO yIpasisiBa U Ja ro npojaaje.
B 3a5105k€HOTO THPrOBCKO MPEANPHUATHE KbM TO3U MOMEHT IOMa aT BCHUYKH aKTUBH, KOUTO ca
4acT OT Hero, 0e3 3HaueHHe JaJH 3a TAX Ce BOAAT BTOPUYHH PETUCTPH U aKO TaKHBA C€ BOJSAT
— HaJIMYMETO WJIM JIMIICA Ha BIIMCBAHE CHIIO ca npesieBaHTHU. Hapen ¢ mpuHaiexanmre KbM
HPEINPUATHETO TIPaBa, 3aIbJKEHUS U (PaKTUYECKU OTHOIICHHUS, 3aJI0’KHOTO MpaBo 0OXBaia
U TE3M €JIEMEHTH, 32 KOMTO Ca HAJIUIE ChOTBETHUTE PETHUCTPH 3a TAX, B KOUTO 3AJIOT'bT Ha
OpeIrnpue € BKIYEH U C KOUTO 3aJI0r0/IaTeNIsAT € W3BbPIIMI CAEIKHM H3BBH Kpbra Ha
0OMKHOBEHAaTa My JEHHOCT 10 3aHATHE 0€3 ChIlacue Ha 3aJ0KHUS KPEAUTOp, B pE3yaTaT Ha
KOUTO CHEJIKM TPEeTH JuIa MpuIoOMBaT MpaBa BbPXY 3aJ0KEHOTO MMYIIECTBO, KOMTO ca
HEChbBMECTHMHU CBhC 3aJI0KHOTO MpaBo. Makap M Ja ca HalmyCHaIM MaTPUMOHHYyMa Ha
3ajorojaressi, KAKbBTO € TUITUYHUAT MIPUMEp 3a TaKHBa CAEIKHU, Ype3 KOUTO TPETOTO JIUIIE
npuo0MBa HECHBMECTUMHU ChC 3aJOKHOTO MpPaBO IpaBa BbPXY O0OE3MEYEHUETO, BBHPXY
CHOTBETHUTE OOEKTHU Ha CACJIKUTE MPOIBJIKABA J1a TEXKH 3aJI0T'bT Ha MPEANPUATHE 110 CHIIaTa

Ha ui. 21, an.3 303.
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7. ChbappikaHHE Ha 3aJ10)KHOTO IIPaBO
B 1. 7 ca wn3ciaenBaHu moApoOHO BCSKO €JHO OT IPABOMOLIMATA Ha 3aJOXKHMA
KpEIUTOpP, KOUTO OIPEAEIAT 00JIMKA Ha 3aJI0AKHOTO IIPABO - 1a ¢ HH(POPMUPA 33 CbCTOSTHUETO
Ha 00€311e4eHNETO, 1a 00SBH IPEICPOUHA U3UCKYEMOCT Ha IJIaBHOTO B3€MaHe, Ja He I0IIyCcKa
ydpesBaHe Ha CIIEABALL 3aJI0T, Ja IPEMATCTBA U3IIBIHEHUE OT CIIEABAILl 3aJI0KEH KPEAUTOP,
Jla IpeaIprueMe MEpKH 3a 3ara3BaHe Ha NPeANpUsATHETO U HaKpas — J]a yCTAaHOBU (haKTHUEeCcKa
BJIACT BbPXY OTJEJIHHU €JIEMEHTU OT MPEeANPUATUETO, J1a peaanu3upa 00e3NeueHHeTo U J1a ce

YAOBJIETBOPH MPEAIIOYTUTEIIHO OT HETO.

KonkpeTHutre mnposiBIeHHUs Ha MPaBOMOIIMETO 3a HHGOpMUpaHE 3a CHCTOSHUETO Ha
obe3neueHueTo ca ypeaeHu B wi. 9 303 u ca ciieqHUTE — Ha ITBPBO MSICTO, MPABOTO 1O 4. 9,
an.1, 7.4 na ObJae yBEIOMSBAH MMUCMEHO OT 3aJIOTOJIATEIIS 32 BCUYKU MPABHU U (AKTUICCKU
NEeHCTBUS, BOJACUIM JO MPEXBBPJISHE WM BB3HHUKBAHE HA IpaBa HAa TPETU JHUIA BBPXY
3aJI0’)KEHOTO UMYIIECTBO MU A0 MPOMSHAa B HEroBaTa WICHTHYHOCT, KaKTO U Ja ObJe
CHa6[[$IBaH C IIPCIUCHU OT JOKYMCHTHUTC, YCTAHOBABAIIHU ITPEXBBPJIAHCTO UK YYPCAABAHCTO HA
npaBata. Korato ce kacae 3a 3ajJor Ha OPEANPUATHE, KbM KOWTO TOBa OOIIO IPaBUIIO
0e3cropHO ce mpuiara, OM CIeABaIO 3aJOKHUAT KPEAUTOp Ja MMa MpaBO Ja H3UCKBa
uH(pOpMaIIKs 32 BCIKaKBU MPABHU U (PaKTUUECKH ACHCTBUS, KOUTO KacasiT MPEANpUsTHETO, HO
H CICMCHTUTC MY. HOKOJ’IKOTO obaue npeanpudATuCeTO € JWHAMHU4YHAa CBBKYIIHOCT, Aa CC
HU3HUCKBa I/IH(l)OpMaIII/Iﬂ 3a BCdKa pasnop€avuTeiiHa CACIIKAa C aKTHB OT MNIpCANPUATHULTO,
BKIJIFOUUTEHO CTOKH, MaTepUaId M CYpOBHHH, OCOOEHO aKo 3aJOroJaTeNiaT ce 3aHMMaBa C
MPOU3BOJICTBO WJIM THProBUs, OW OWUIIO MPEKOMEPHO OOPEMEHHUTENHO 3a 3aJoroJaTeNs U
HEHY)KHO 3a 3aJI0kKHUs KpeauTop. [lo-ygauno Ou OMIIO MOCOYEHUST TEKCT Ja C€ ThJIKYBa
KOPEKTHUBHO TIPU 3aJIOT Ha TMPEINpPHUATHE, KaTO YBEJOMSBAaHETO B MUCMeHa (opMa Kacae
CHENKH C IPENPHUITUETO WM YaCcTH OT Hero. B jorosopa 3a 3aor Moxe Ja ce MpeIBU U mpar
Ha CBIIECTBEHOCT, KOTaTo MpaBHUTE U (AKTUUYECKH JIEHCTBUS 3acsraT eJIeMEHTH OT
MPEIIPUATHETO U €/Ba MIPH MPEBHUINABAHETO MY Jla Ce MpHJIara mpaBujIoTo 3a HHPpOpMHUpaHe
B ITMCMeHa GopMa Ha 3aJI0XKHHUSA KpeauTop. Ha BTOpo MsCTO, MPaBOMOITUETO Ha 3aJI0XKHUS
KpEAUTOp 3a MOJIydaBaHe Ha HHQOpPMAIMS € ypelAeHO JIeraJHO upe3 3aJbDKEHUsATa Ha
3amoroaarens mo wi. 9, an. 1, T. 2 ga yBeaoMsiBa 3aJ0XKHUS KPEIUTOP 32 BCUUKH MOBPEIU U

oceraTeiiICTBa BbPXY 3aJI0OKCHOTO UMYIICCTBO, KAKTO U II0 T.3 - 32 BCHUYKHU IMPpOU3BOACTBA,
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KOUTO T0 3acsrar. TpeToTo pasrielaHo MPOSBICHHE HAa TOBAa MPABOMOIINE CE aJpecHpa,
criopent aBTopa, B wi. 10, an. 6 303, KoiTO npeaBuk a, Y€ Bb3 OCHOBA HA M3BJIEYECHUE OT
pPErucThpa 3a BIMCAHUS 3aJI0T, 00C3MEYCHHUAT C HEr0 KPEeIuTop MMa MpaBo Jia MojydaBa OT
JbPYKABHUTE OPTaHW W OT TPETUTE JIMIA, KOMTO JIbpKAT, CbXPAaHSIBAT WJIA BOJAT HA OTYET

3AJIOKCHOTO UMYIICCTBO, I/IH(l)OpMaI_[I/ISI OTHOCHO HETI'0, KOATO € AOCTHhIIHA 3a 3aJ10I04aTCIIA.

IIpaBomomuero 3a 00sBsIBAHE Ha IMpPEICPOYHA HU3HCKYEMOCT € CPEHO OCHOBHHUTE
CpEeZCTBa 3a 3alUTa Ha 3aJ0XKHUS KPEAUTOP, KOWTO HE yIpakHsABa (haKTUUeCKa BIACT BHPXY
3aJI0)KEHOTO UMYILECTBO. BbIlpeku nurcara Ha U3PUYHO M3MCKBAHE B 3aKOHA, CE€ IIPUEMA B
JUCEPTALMOHHUS TPYJl, Y€ HEU3II'BJIHEHUETO E€IUHCTBEHO Ha ChIIECTBEHO 3aJbJKEHHE Ha
3aJ0rofarens 3a 3ara3BaHe Ha ThPrOBCKOTO MpeNNpUATHE MOXKe Ja ObJe OCHOBaHHUE 3a
IPUCTBHIIBaHE KbM U3IIBJIHEHUE OT CTPAaHA Ha 3aJI0’KHUS Kpeautop. CaMo B TO3M ciryyail e e
ONpaBJaHO Ja CE€ peajn3upa 3aJOorbT, KOATO peayn3alysl LEeIu 3alluTa Ha KpPEeauTopa, 3a
KOTOTO CBIIECTBYBa PHCK Ja HE YcIee Ja peaausupa Oo0e3NeUeHHETO CH IOpaiu
HEM3UCKYEeMOCT Ha IVIaBHOTO B3eMaHe. [la ce npueme, ye Beska popMa Ha HEU3ITBIHEHUE U TO
Ha BCSIKAKBO 33IbJDKEHHIE HA 3aJI0T0JaTEIIsl MOXKeE J1a IOBEE /10 3aKOHOCHhOOPa3HO U3ITBIIHEHUE
BBPXY NPEANPUIATHETO, O3HAYABA Jja CE Ch3/aaT 3aKOHOBHU MPEANOCTABKHU 3a 3710ynoTpeda ¢
IPaBO OT CTpaHa Ha 3aJI0KHUS KPEIUTOP, HOPaIU KOETO CAMO ChIIECTBEHOTO HEM3ITbIHEHUE
Ha CBUIECTBEHO 3aJb/DKCHHE Ha 3aJIOrofaTess MOXE Ja IOCIY)KH KaTo OCHOBAHME 3a
00siBsIBAaHE Ha MpEACPOYHA HM3MCKYEMOCT Ha IJIABHOTO B3€MaHE, 00E3[E€YEeHO ChC 3aliora.
O6ocHOBaBa ce ChHIIO U Y€ HECMa3BaHETO HE CaMO Ha 3aKOHOBHUTE, HO M Ha JIOTOBOPHHUTE
3abJDKEHUS Ha 3aJI0TOAATENST MOXKE J1a TIOCITYKU KaTO OCHOBAHUE 3aJIOKHUAT KPEIUTOp /1A

peanusupa 00e3MeYeHHETO.

B tpyna ce o0o0mmaBa, ye 3a peanusanusaTa Ha 3ajora Ha NMPEANpHUITHE, YUPEIEH B
nojg3a Ha OaHKa 3a B3eMaHUATa M O OAaHKOB KPEOUT, HE ca HaJUIle JOMbJIHUTEITHH
MPEIIOCTaBKU KaTO YBEJAOMSIBAHETO Ha JJIBKHHMKA WM 3aJ0r0JaTelis, U3BbH MOCOUYEHUTE B
303 — BOUCBAHETO HA MPUCTHIIBAHE KbM M3ITBIHEHUE U M3IMPAIIAHETO Ha CHOOIICHHE IO HJI.
33 303 no 3anorogaresns, KOUTO o0aye KacasT Beue MPOLECYaTHNUTE JeHCTBUS 3a U3ITbIHEHUE
BbpXY 00€3MeYeHneTo, a He IMPeINocTaBAT HaIJIeKHOTO OOSBABAaHE Ha NpEACpOYHA
M3MCKYEeMOCT Ha TJaBHOTO B3eMmaHe. To3u BBIpPOC € pas3riefaH B CBETJIMHATa Ha
noctaHoBeHaTa ThiKyBaTenHa npaktuka Ha OCI'TK ma BKC - TeakysarenHno pemenne Ne

4/2013 r. moctanoBeHo Ha 18.06.2014 r. mo TeikyBarenHo neno Ne 4/2013 r. va OCI'TK nHa
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BKC — 1.18 0THOCHO IpaBHOTO 3Ha4Y€HUE B 3allOBEJHOTO NPOU3BOJICTBO HA YBEJOMSIBAHETO
Ha KPeINTONOIy4aTes sl 10 OAaHKOB KPEAUT 3a O0SIBSIBAHE HA KPEIUTA 3a IIPEJCPOTHO H3HUCKYEM
npuema, ye cbrinacHo wi. 60, an. 2 ot 3akoHa 3a KpeIUTHUTE MHCTUTYLIMU € HEOOXOAUMO
IOpeau IOJIaBaHE Ha 3asBJICHUE H3/laBaHE Ha 3aloBej 3a U3IBbJIHEHHE KPEIUTOPBhT Ja €
YBEAOMWI JUTHKHUKA, Y€ L€ CUMTa LU KPEAUT WM HEMOraceHus OCTaThbK OT HEro 3a
npeacpouHo u3nckyeM. ToBa 00yciiaBs HHTEPECHT Ja CE U3CIIE/IBa BBIIPOCHT HEOOXOIUMO JIH
€ TOBa U3UCKBAHE J1a Ce CIIa3U U NIPH IPUCTBIIBAHETO KbM U3ITBIIHEHHUE OT 3aJI0KHUS KPEIUTOP
¢ 0aHKa, YMMTO B3E€MaHUs IPOU3THYAT OT JOrOBOp 3a OAHKOB KPEIAUT U ca 00E3MEeUeHH ChC

3aJIOT HA NPCAIIPUATHC, KATO CC 000CHOBaBa HETaTUBEH OTTOBOp.

3aJI0)KHUAT KPEIUTOP HsAMA IPaBO Ja c€ HAMECBAa B YIIPABJIICHHUETO Ha 3aJI0KEHOTO
NPEANpUATHE WIN J1a UCKA 10 ChACOEH pejl 3al10roAarear 1a He BJIOIIaBa ChbCTOSHUETO Ha
NPEINPUATHETO, 3apPaJ MHOKECTBOTO CIIEUU(UKN Ha 00€3MEUYECHHETO, KOUTO I'0 OTIMYaBatT

OT OCTAHAJIUTC pCaIHU 00e3neueHus .

[lo-HaTtaThK M3pUYHO C€ OTpUYA HAJIMYMETO HA JEBACTALlMOHEH HCK Ha 3aJI0KHMS
KpPEeIUTOp ¢ MpeAMET Jla MCKa OT 3aJI0rojaTelis NMpeyCTaHOBSBAHE HA Bb3/IEHCTBHS, KOUTO
o0e3leHsABaT MPEANpPUATUETO, TbhH KaTO MPOTUBHOTO 1€ CBb3JaJ€ PHUCK HAIIBJIHO
HEOCHOBATEIIHO 3aJIOKHUAT KPEAUTOpP Ja NMpeAsBsiBa MHOKECTBO TaKMBa HCKOBE, KAaToO ce
HaMecBa B TBHProBCKaTa JAEWHOCT Ha 3aJ0rojaTelis, BKIIOYUTEIHO CBUIECTBEHO JAa f
KOMIIPOMETHPA WJIN OCyeTH. B ciydail 4e KpeIMTOPBT CUETE, Y€ € HAJINLE CHIIECTBEHO
HEU3IIbIHEHHE Ha JOTOBOPHO WJIM 3aKOHOBO 3aJb/DKEHHME Ha 3aJI0rofareiis, KOeTO He €
MaJOBaXXHO (KAaTo HampuMep — Ja TMpeaocTaBs IMpenucH OT JOKYMEHTH, Kacaellu
pasnopexkaaHe ¢ aKTUBHM OT MPEANPUATHUETO), 3AI0KHUAT KPEIUTOp MMa MpaBo /1a 00sBU
IpeJcpoyHa M3MCKYEeMOCT M Jia MPHUCTBIM KbM H3I'BJIHEHHE, BKIIOUMTENHO Ja Ha3HAa4u
ylpaBUTEd Ha NPEANPHUATHETO, KOMTO Ja yhpaxHsBa (aKkTUUYeCKa BIACT BBPXY
00e3MeueHneTo, KaTo o TO3U HauuH IO MPeAnas3y OT BIOIIaBaHE HAa ChCTOSHUETO My. ToBa
paszpeleHue ce MOTUBHpA OIlle U Ype3 pas3riiexk/1aHe Ha Bb3MOKHUTE CIIOCOOU 3a yBpEKIaHe
Ha MPEANpHUATHETO OT KOETO CE€ 3aKJIouaBa, 4Y€ 3a Ja C€ H3BBPILIM IMpeleHKa Jaln
JICMCTBUTEIIHO OIpPEENIEHO NMPaBHO WM (PAaKTHUECKO ICHCTBUE yBpexJa 00e3NedeHueTo,
3aJI0’KHUAT KpeauTop TpsiOBa /a aHaIu3Mpa U OLEHU KaTo WM3TOJHO WM HEU3TOJHO BCSKO
OTJIEIIHO JEMCTBHE — U3MCKBAaHE, KOETO € TPYJHO M3MBIHUMO, OCOOEHO KOraTro ce Kacae 3a

cnenuuYHA BUIOBE ThproBcka AeiHocT. Hapen ¢ ToBa, 3a Aa ce U3BBPIIU Ta3H OLIEHKA Ha
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BB3/ICHCTBUETO BBPXY HPEANPHUATHETO, 3AI0KHUAT KpPEAUTOp TpsOBa Ja MMa JOCTBII JI0
THPrOBCKUTE KHUTH U MH(OPMAIIHSI 32 BCAKA CIENIKA, KOETO 3HAYUTETHO OH 3aTPyTHIIIO KAaKTO
3aJI0roJaTeNsl, Taka U KpeaIuTopa, YMUTO MHTEPEC € HE Ja YIpaKHsIBa TEKyILl HaA30p BbPXY

HeﬁHOCTTa Ha 3aJiorogatrciisi, a CAMHCTBCHO Aa c1:6epe B3€MaHECTO CH.

3aciryKe€HO BHUMaHHE € OTACJICHO Ha €THO HOBO MPABOMOIIIHE Ha 3AJI0KHUS KPEAUTOP,
ypeaeno B 303 cien nu3Menenusita npe3 2016 roauna - B wi. 14, ain. 1 ce BbBegoxa npaBuiia
3a BIIMCBAHETO HA BCEKHU CJIEJBAI 3aJI0I BbPXY CHIIOTO UMYIIECTBO - MPEABUIU CE, Y€ €
HEOOXOJMMO CBHITIACHETO HA MPEIXOJHUTE 3AJI0KHU KPEIUTOPU, KaTO TOBA IMPABUIIO CE
mpujiara W 3a y4dpeasBaHEe Ha 3aJloT BBPXY aKTHB, BKJIIOYEH B 3aJI0)KEHO TBHPIOBCKO
npennpusaTie npu ycioBusara Ha 4. 21, an. 3. Ilo chiiectBo, kacae ce 3a BbBEIECHO 3a MPHB
0T B 303 orpaHMyeHre Ha MPaBOTO Ha 3aJ0roJlaTels Ja ydpeasBa MocieABalld ocoOeHU
31031 — TOBA BEUE € HEBH3MOXKHO, aKO HE OBJIC TJICHO ChIIIACHE OT MPEIXOJHUTE 3AJI0KHU
Kpeautopu. TakoBa chriacue € HEOOXOJUMO B Cllydail 4e € ydpelaeH ocoOeH 3ajor Ha
MPEANPUITHE 32 BCEKU CJICNIBAIIl 3aJI0T HA MPEINPHUATHE, KaKTO W 3a CJICJIBAIl OCOOCH 3aj10T
BbPXY OTZEJICH €JIEMEHT OT BEue 3aJI0KEHOTO NPENPHUATHE — KOraTo 3a TO3H €JIEMEHT €
M3BBPILECHO BIMCBAHE MO pefa Ha wi. 21, an. 3 B cienuaHus PErUCTbp 3a TO3H BUJl AKTUBU
Ha 3ajora Ha MPEANPHATHETO, B KOETO € BKJIIOYEH aKTHBBT. Pasriemanu ca pazinyHu
CHOOpaKEHUS B MOJIKpEra Ha HOBOTO MPABWIIO U CE MPaBU M3BOJ 32 HETOBATa HEMIPEIIM3HOCT,
KOATO ©Ma 3a eQeKT OrpaHM4yaBaHe Ha TMPABOTO HaA 3aJ0rojlaTteiass B CTEIEH,
HETPOIOPIIMOHAIHA Ha IleJieHaTa 1oj3a. B Ta3u Bpb3ka ce mpaBu npemioxenue de lege
ferenda — 3a ycbBBpIIIEHCTBaHE Ha ypeabara, Kato ce MPEIBHIHI, Y€ 3a MOCICIBAIIUTE 3aI03H
e 0e3 mpaBHO 3HAYEHHUE JIUIICATAa WM HaJU4Me Ha ChIIacHe OT Te3U KPEIUTOPUTE, YHUHUTO
3QJI0KHU MPaBa ca HEMPOTHUBOIIOCTABUMHU CIPSIMO MPEAXOKAAMNUTE TH 3aJI0KHH KPEIUTOPH,
TOECT, Y€ OT 3HAUEHHUE € CaMO HaJJICKHO JIaJIEHOTO ChIJIacHe, PECTIEKTUBHO JIUTICATa HAa TAKOBA

OT KpCAUTOPUTE, YHIATO 3aJI0T € YUYpCACH IO HAJICIKHUA PCI.

Honm)pma C€ CbIIO, Y€ BHBECACHOTO OrpaHUYCHUC 3a MMOCIICABAII 3aJ10T 0e3 chriacue
Ha MPEAXOAHUTC KPECAUTOPHU Chb3ldaBa U TPCAIIOCTAaBKU 3a 3n0yn0Tpe6a C ITIpaBO OT CTpaHa Ha
SAJIOKHHUA KPpCAUTOP UPE3 HCOIPpAHNYICHATA Bb3MOXKHOCT 3a OTKA3 3a YUPCAABAHE HA CIICABAILI
3aJI0T', KaTO, B IIPOTHBOBCC HA OIMMMCAHUTC HETATUBHU ITOCICAUIN, HC MOXKEC 1a 6’5216 OTKPOCH
CHOTBCTCH ITOJIOKUTCIICH PE3YJITaT, KOHTO Ja orpasgaBa NPUIIOKCHHUETO HaA IIPABUJIIOTO HA YJI.

14, an. 1, u3p. BTOpo. JIOKOJIKOTO yNpa)KHSABAHETO Ha MPABOTO Ha 3aJIOKHUSA KPEAUTOpP Ja
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OTKa3Ba Ja Jaje ChIJIaCcH€ 3a y4upelsBaHE Ha CIeABalll 3aJ0r BbpPXY CBILOTO 3aJ0KEHO
MMYILECTBO HE € PETVIAMEHTHPAHO 10 HUKaKbB HauuH 303, BKIIOYUTEIHO U UPE3 BbBEXKIAHE
Ha a0CTPAaKTHU KPUTEPUU KOra He MOXke Ja ObAe YNpaXKHEHO, IpeleHKaTa 3a Heromara
IPOTUBOIPABHOCT Il ObJI€ 3HAUUTENHO 3aTPyJHEHA, KOETO I1I€ YIECHU YIPAXKHIBAHETO MY
[0 HAa4YMH, KOMTO HE CHOTBETHA HA COLMAIHUTE (PYHKIMH HAa MPaBOTO — Ja Ipeanasu
KpeIuTopa OT BIIOIIAaBaHe Ha oOe3nedeHuero. JIeHCTBUTEIHO, 3al0rofareisaT MOXKe Ja
pa3unTa, ye MpHU YCTAHOBSIBAHE Ha 3JI0YNOTpeda ¢ MpaBO OT ChJa U HA IPOMU3TEKIU OT Hes
BpE/IH 3a 3aJ0r0AaTels, 1€ € HaJIKIle OCHOBAHUE 3a aHTXKUpaHe Ha AETMKTHATA OTTOBOPHOCT
Ha 3aJ0XKHUSA KPEIUTOp, HO 3a LeiTa TpsAOBa Ja ce JOKakKe, 4e 3al0KHUAT KPEIUTOp €
HEeJI00pOCHBECTEH, JIOKA3aTEJICTBEHATa TEXKECT 3a KOETO HOCH OTHOBO 3aJIOrOJaTeNsT

M310K€HOTO IpaBM MOYTH HEBB3MOXKHA 3ajjayaTa Ha 3aJorojareis Jla HaMepH 3aKOHOBA
3alIMTa 3a [paBaTa CH, 3all0TO HsAMa KaK Ja 3a/IbJDKH 3aJI0’KHHSI KPEAUTOp J1a 1ajie ChIlacue,
KaTo My OCTaBa IIPaBOTO J1a TbPCH OOE3LIETEHUE 3a BPEAU, HO JOPU U J1a ObJe MPHUCHACHO
o0e3lieTeHue, TPyAHO OU MOIJIO Ja C€ YCTaHOBM M JIOKa)K€ HETOBUAT pa3Mep, CbOTBETCTBAILL
Ha JIEUCTBUTEIHO IPUYMHEHUTE BPEIH — 0COOCHO KOTaTo T€ ca MPOIyCHATH [10JI3U, HallpuMep,
OT OCYETSBAaHETO Ha II0J3BaHE Ha JPYro 3aeMHO (UHAHCUpaHE W pealu3upaHe Ha

CTPATCTUYCCKHU 3a 3ajiorogaTeysd IPOCKTU U CACIIKH .

B 3akirouenue ce mpuema, 4e B pe3ynTar Ha n3MeHeHusnTa Ha 303 B yacTTa, Kacaema
MNPUCTBIIBAHC KbM M3INBJIHCHHEC W BBBCKIAAHCTO Ha HM3HMCKBAHEC 3a CbhbIJIaCUC WA
YJIOBJICTBOPSIBaHE HA MPEIXOTHHUTE 3AJI0KHU KPEUTOPH, OTPAaHWICHHETO 32 CIIEIBAI 0COOCH
3aj0r 1o Wi. 14, ain. 1, u3p. BTOPO U TPETO HE CIIE/BA 1a HAMEPH MPHIIOKEHUE CIPSMO 3aJI0Ta
Ha THPTOBCKO IMpPEINPHITHE, 3alI0TO 32 KOHKPETHATa CHBKYMHOCT TO HE € OTHOCHUMO M HE
MMPOMCHA NPABHOTO IOJOXKCHHUC HA IIBbPBUA U I/1306HIO MNpEeAXOAHUTE 3aJIOKHU KPCAUTOPH.
JlokonkoTO 00ave TTO3UTUBHONIPABHATA Ype10a He ChAbpiKa U3KIIOYEHHE OT OIPAaHUYCHUETO
3a To3M 0coOeH By obesnedenue, de lege ferenda TakoBa TpsiOBa 1a Ob/ie BbBEIEHO, 3a /1a Ce
OTYeTe OTJIHMKAaTa MEXIY TBPrOBCKOTO TPEANpPUSATHE Karo CTONAHCKa eIHHUIIA,
IpEICTABIIBALIA CAMOCTOSITENICH O0CKT Ha 3aJI0T, OT €/IHa CTPaHa U BCHYKH OCTaHAIH O0CKTH

o wi. 4 ot 303, OT Apyra cTpaHa.
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I'naBa Tpera
VIIPAXKHABAHE U IIOTACABAHE HA 3AJIOKHOTO IIPABO BbBPXY
TBPI'OBCKO ITPEAITIPUATHUE

B 3akmrounTtenHata r11aBa  akUEHTHT € I[IOCTaBEH BBPXY peanu3alusaTa Ha
o0e3neueHneTo — 00ChACHU ca MPEANOCTaBKUTE 332 MPUCTHIIBAHE KbM U3IBIHEHHE, KaTo ca
000CO0EHH MOJOXKHUTEIHU U OTpULIATeTHU TakuBa. Cpel MbpBUTE Ca HATMYMETO Ha BIHMCAH
3aJI0T Ha MPEANPUATUE U IPEICPOYHA U3UCKYEMOCT Ha INIAaBHOTO B3€MaHe, KOETO TO3U 3aJI0T

o0e3meuana.

[Ipuema ce, 4e 3a Aa ce NPUCTHIIN KbM U3IbIHEHUE BbPXY IPEAIPUITHETO ClIEABA /1a
ca HAJULE HIKOJIKO OTPULATENIHM IPEANOCTaBKHM — Ja HE € OTKPUTO IMPOM3BOJACTBO IO
HECHCTOSTEIHOCT WU M0 CTAaOMIIM3aIusl CIPSIMO 3aJI0TOAaTeNs], KaKTO U J]a He € 00pa3yBaHO
U3MBIHATENTHO Tpon3BoAcTBO 1o peaa Ha ['TIK unu JJOIIK BbpxXy 3a10KEHOTO UMYIIECTBO.
NmenHo nocieHusaT TepMuH, yrnotpeder B wi. 10, an.3 u wi. 32a, an.1 e 00eKT Ha BHUMaHUE
- 32 U3SACHSBAaHE Ha ChIBPKAHUETO HA IOCOYEHOTO M3UCKBAHE — J1aBa CE OTIOBOP HA BBIIpOCca
KaKBO C€ UMa MpeABU O] ,,3aJI0KEHO UMYIIECTBO ™ KOraTo € HaJIHIIe 3aJI0T Ha IpeaIpusTie
— MPEANPUATHETO KATO LSTI0, HETOBH 000COOCHH YaCTH U MPUHAATICKALTUTE MY €IEMEHTH WIH
BCUYKU Te3U 00EKTH. BrnucBaHeTO Ha NMpHUCTHIBAHE KbM H3IIBIHEHHE BBPXY 3aJ0KEHOTO
HpeNIpUsITHE HIMA J1a TOBEJIE 10 Bb3MOXKHOCT 32 U3IIBJIHEHUE BbPXY TE€3U OT/IEIHH €J1EMEHTU
OT CBIBPKAHUETO MY, BbPXY KOWTO € HACOYEHO NPHUHYIUTEIHO H3IBJIHEHUE II0 BEue
0o0pa3yBaHH M3MBIHUTEIHU MPOU3BOJCTBA KakTo 1o peaa Ha ['TIK, taka u no pena na JIOIK
— HEIBWXXUMHM HMMOTH, ABW)KMMM BEIM, B3€MaHMs, ASJIOBE OT TBPrOBCKU JPYKECTBA,
Oe3HAIMYHU ¥ HAJIWYHU LIEHHU KHUTUM W JApyru. Taka 3aJ0KHUAT KpPEAUTOp MOXKE Ja
peanu3upa o0e3MeUYeHUeTo, HO B HEro HsAMa Jia MONajHaT M HAMa Ja Obaar oOeKT Ha
M3IIBJIHEHUE CHOTBETHUTE AKTHBH, 3a KOMTO IPEAHM TOBA € 3allOYHAIO0 MPOM3BOACTBO IO
HOIIK wmm I'TIK. ITo pema na JIOIIK He moxke na ObAe 3amoYHATO M3ITBIHEHHE CPEILy
3aJI0’KEHOTO MpEennpusaTHe uiu 000co0eHa 4acT OT HEro, 3alloTO KOJAEKCHT HE MPEABHKIA
U300110 TaKWBa M3MBJIHUTENHU crocoOu. M3mbIHEHHETO CpsAMO LSJIOTO MPEANpPHITHE IO
pena Ha ['TIK cbi1o € HeBb3MOXKHO — wiI. 517a cbabprka MpaBHA BE3MOXKHOCT €MHCTBEHO 3a
U3IIBJIHEHUE BbPXY 000cO0€Ha YacT OT MPeANnpHUsATHETO 0 cMUChIa Ha nap. 1a ot [IP na T3,

KaTo C TO3HM TEKCT CE MPEIOCTaBs MPaBO Ha ChACOHUS M3MBJIHUTEN Ja Mpoaaae ooocodeHaTa
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4acCT, HO HC U TAJIOTO MPECANPUATHUC.

Ha cnexpamo mscTo, kKaro ocHOBEH mpoOjieM B T.3 OT IJlaBa TpPeTa € OuYepTaHO
BIIMCBAHCTO HA NPUCTBIIBAHCTO KbM H3IIBJIHCHHUEC, CIIMPAHCTO HAa BIIMCBAHCTO B ThPIrOBCKUA
PETUCTBpP W TMPABHOTO My 3HAYCHHE — TPEIMATCTBAHE HA pealu3anuara Ha 00e3MEUYCHUETO
M3001110. AHANIU3UPAHU ca MHOXECTBO ChJICOHH PELICHUS U CTAHOBUIIATa B IOKTPUHATA, KATO
ca MpeUIOKeHU KOHKPETHU OCHOBAHUS, KOMTO ClIe[[Ba 3aHampe] Aa ObJar MpuiaraHd OT
CHAWIUINATA 32 3aKOHOCHOOPA3HOTO CIUPAHE HAa BIMCBAHETO HA MPHUCTHIIBAHE KbM
u3nbIHeHUE. B m3noxkenoro (Ha ¢.239) ce 3akirodaBa, ye caMo 1o ce0e CH CIIUPaHETO Ha
BIIMCBAHETO Ha MPUCTHIIBAHE KbM M3IBIIHEHUE BHPXY 3aj0kKeHH 1o peaa Ha 303 ThproBcko
OpeanpusITie € JonycTuMa Mspka. Ts obaue He Moke Ja ObJie HajaraHa Kato Takapa o 4il.
629a u un. 630 ot T3 karo mocneauna ipso facto oT ceaupaHeTo Ha Chaa C MOJIOA 32 OTKPUBAHE
Ha IMPOU3BOACTBO MO HECHCTOATCIHOCT, CbOTBECTHO OT OTKPUBAHCTO HA IPOU3BOJACTBOTO. B
MO3UTUBHOTO HU TPaBO HE Ce€ ypexkaa TakaBa oOOIIa MOCIeIuia OT OTKPUBAHETO Ha
MIPOU3BOJICTBOTO, @ 303 U3PUYHO CHABPIKA CIICIUATHHU IPaBUIIa KOTa € JOMyCTHUMO JIa CE CTUTa
JI0 TIPEMATCTBAaHE HAa M3BBHCHICOHOTO M3MBIHCHHE. VIMEHHO TMOCIEAHOTO MBK O0YyCiaBs U
HEJOIYCTUMOCTTA Ha COUPAHETO KaTto MspKa 1o wi. 536 ot ['TIK, nokoakoTo HE MOXke upe3
MpUJIaraHeT0 Ha Kacaellld PETUCThPHOTO MPOM3BOACTBO MO BIHCBAHETO B THPIOBCKHS
PETUCTBP MpaBHIIa OT MPOIECYaTHHS 3aKOH J1a Ce MMOCTUTHE €PEeKT, OTPEUEH OT 3aKOHOIATENS
MOHAYAJI0 HAa PETHCTHPHHUTE IPOW3BOJICTBA 3a BIIMCBAHETO HA OOCTOSITENICTBA OTHOCHO

0COOEHU 3aJI0T.

CnupaHeTo Ha BNMCBAHETO HA MPHUCTBHIIBAHE KbM M3I'BJIHEHHE MMa 3a MOcienuua
CIIUpPaHE Ha CaMOTO MPUHYAUTETHO u3nbjiHeHue 1o 303 u ce ypekaa OT 3aKOHOJaTeNsl KaTo
(GyHKLUS OT OCIIOpPBAaHE HA B3EMAaHETO WK 3aI0KHOTO IpaBo 1o wi. 439 ot I'TIK BBB Bpb3Kka
¢ wi. 36 or 303. B Tazu Bpb3Ka ce IMpHeMa BHKIAAHETO, Y€ CIIMPAHETO HA BIIMCBAHETO €
JOIYCTUMO BCSKOTra, KOraTo MMa 3a 1ied 00e3MeuyaBaHeT0 Ha KOHKPETEH HCK, KaKTO Bede
NpelsBeH, Taka M ObJell TaKbB, BKIIOUUTEIHO HCKOBE OT CHUHAMKA (MM KPEAUTOp Ha
HECHCTOSTEIIHOCTTA TIpU Oe3/1eCTBUETO HA CHHAMKA) 1o Wi. 646 u un. 647 ot T3. 3aToBa u
monbara o ui. 390 ot I'TIK ¢ uckane 3a Hanarane Ha obe3neueHre Ha Oben] UCK Mo 4il. 36
or 303 upe3 obe3neuynTenHa MspKa ,,CIIMpaHE Ha BIUCBAHETO Ha MPUCTHIIBaAHE KbM

W3IBJIHEHNUE B ThPTOBCKUS PETUCTBD’ WM U3PUYHOTO TakoBa UckaHe 1o 4i. 389 ot I'TIK npu
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BHUCSIIO TPOU3BOJICTBO MPEJ ChJIa CHINO OMxa OMIM JOMyCTHMH. JIOMyCKaHETO Ha MEPKHUTE
obadve ciie/iBa Jia ce U3BBPILNU €Ba CIIC/ MMPEICHKATa 33 HAJIWYNE Ha IPEIIOCTABKUTE 10 UL
391 or I'TIK, karo ce npaBu npenoxenue de lege ferenda 3a ypexxnane B 303 Ha H3UCKBaHE
3a MpEeJOCTaBsSHE HAa PaBHOCTOWHA TapaHIUs OT MOJHTEN, KOSTO Ja 00e3leyd BCHYKH
OCTaHaIM 3aWHTEPECOBAHU CTPAHM B CIIy4ail Ha HEMPABOMEPHO YIPAKHIBAHE HA MPABOTO.
AKIIeHTHpA Ce, Ye Ce3MPaHMAT C MCKAHEeTO 3a TakaBa 00Ee3MeUYnTeNIHAa MSPKa ChJ Clie/Ba Ja
chOOpasM CTEIEHTA Ha 3acsraHe Ha IIOHAYao He3a0aBHOTO (CJIe/l H3THYAaHE Ha JIBYCEIMUIHUS
CPOK) H3BBHCHICOHO M3IBIHCHHE BBPXY 3aJ0KEHOTO HMYIIECTBO, KaTo OajgaHcHpa

CYCIICH3MBHU A C(I)GKT C U3MCKBAHC 3a 3HAYUTCIHA IrapaHlyusgd OT MOJIMTCIIA

3HAYCHHETO Ha BIHMCBAHETO HA IPHUCTHIIBAHETO KbM H3IBIHCHHE B THPTOBCKUS
PETHCTBD ce U3sICHsIBA HA €.242 - OCBEH BBB BH3MOKHOCTTA J]a CE€ U3ITHIIHU CIIS/I H3THYAHE Ha
JIBYCEIMUYEH CPOK OT BIMCBAHETO chIylacHO wi. 37 303, u B OIpeleIsiHETO Ha ChCTaBa Ha
3aJI0’KEHOTO THPTOBCKO MPEANPUITHE, BPXY KOETO 3AT0KHHUAT KPEAUTOP IlIe MMa MPaBo J1a
W3MBJIHU — 0€3 3HAaYeHHE KOW OT CIoCcOOMTe 3a peanu3anus Iie npeamnoyere. Ha ocHoBaHue
. 21, ann. 3 303 BBB Bpb3Ka ¢ wi. 7 U 4. 8, ai. 4 303 B paborara ce npuema, ue 3aJ10’KHOTO
MpaBo 11e 00XBalla CICIHUTE KATETOPUU ITpaBa U aKTUBH: Ha IbPBO MACTO, IPUHAIICIKAIUTE
KbM MPEANPUATHETO KbM JICHS HA BIMCBAHE HA MPUCTHIIBAHETO KbM U3IIBIHEHUE €JIEMEHTH,
0e3 3HaueHUE AU M0 OTHOIIIEHUE Ha TSIX ca U3BBPIUICHH BTOPUYHH BIMCBAHHUS B CIICITUATHUATE
peructpu, BoJeHu 3a TsX. Ha BTopo MsCTO, TOBa ca Te3u eeMEHTH OT MPEANPUITHETO, KOUTO
BEUE Ca OTUYXKJICHU OT 3aJI0T0/IaTelIs Ype3 CACIIKH, KOUTO HE ca B Kpbra Ha OOMKHOBEHATa MY
neitHocT 1o 3aHaTue (wi. 7 303) 1 32 KOUTO 3aJI0KHUAT KPEAUTOP HE € Jall Chriiacue mo pena
Ha wi. 8, ain. 4 303, 3a KOUTO €JIEMEHTH IIPH YUpeIsIBaHe Ha 3aJ10ra € U3BbPIICHO U BIHCBaHE
Ha 3aJI0Ta Ha MPEINPUSITHE BHB BOJICHUTE 32 TAX BTOPUYHU PETUCTPH — OTUYKJABAHETO UM OT
MPEANPUITHETO € HEMPOTUBOMOCTABUMO Ha 3aJI0KHHUSI KPEUTOP HAa OCHOBAHHME H3PUYHOTO
npaBuio B wi. 8, an.4 303. Ilocnennara Tpera KaTeropus ca BCUUKH €JIEMEHTH, KOUTO ca
CTaHAJIM YacT OT 3aJ0KEHOTO MPEANPHUSATUE CJIeJl BIMCBAHETO HAa MPUCTHIBAHE KbM
W3MbJIHEHWE, 0€3 3Ha4YeHWEe Iaiu NPUIAOOMBAHETO MM OT 3aJI0OroJlaTelsl € BIIMCAaHO B

CHOTBECTHHUTEC CIICIIUAJIHU PETUCTPHU, BOACHU 3a TAX.
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B 1. 5 Ha c. 244 u cn. ce aHanM3UpaT NOCIEAULIUTE OT BIMCBAHETO Ha MPUCTHIIBAHE
KbM U3ITBJIHEHUE, €/IHA OT KOUTO chriiacHo wi. 32, an.3 303 e mpeMUHaBaHETO Ha 3AJI0KEHOTO
UMYIIECTBO B Pa3loOpeXaHe Ha 3aJ0XKHUS KPeIUTOp, KOWTO MMa MPaBoO Ja B3eME€ MEPKH 3a
3ala3BaHeTo My, /la IO yIpaBiisiBa U npojajae. ToBa mpaBuiio ce ChabpKa B OOILUS PEXKUM 3a
U3IIBJIHEHUE B TJIaBa CEJIMa, KaTo B perjiaMEHTHpallaTa U3IbIHEHUE BBPXY MPEINpUATHE
rJIaBa JeBeTa HAMa KOHKPETHa pa3nopenda, KoATo Ja U3KI0YBa NPUIOKEHUETo My. B Tasu
4acT OT JUCepTalUATa ce 1aBa I10JIOKUTENIEH OTTOBOP Ha (hopMylIupaHus OT aBTOpa BBIIPOC —
MMa JIM 3aJI0KHUAT KPEAUTOP, 00€3IeUeH ChC 3aJI0T Ha IPEAIIPUATHE, IPABO J1a CE pa3lopex/ia
ChC 3AJI0KEHOTO UMyIIecTBo. Ilpuema ce obaue, ye MpaBOTO Ja yNpaBiisiBa MPEANPUITUETO,
KOETO BKJIIOYBA YIpaXKHsABaHE Ha ()aKTUYECKa BJIACT, MMa E€AMHCTBEHO HA3HAYCHHST OT
3aJ0KHHUSA KPEIUTOp YIpaBUTEN — B CIydauTe, B KOMTO KpPEAUTOPHT € u30pan aa ce
YJIOBJIETBOPH OT 00€3[1€YEHUETO KaTo ChBKYMHOCT. CaMUAT KpEAUTOp HE MOXKE /1a YIIPaBIIsiBa
OPEINPUATHETO Ha JUTHKHHUKA, HATO J1a YCTAaHOBSIBA (PaKTHUECKA BJIACT BHPXY HETO, aKo

peanu3upa 00e3MeUCHUETO KaTo ChBKYITHOCT.

AKo0 e BIIHCaHO M3IThIHCHHUE BBpPXY NPpCANPUATUECTO KaTO CbBKYITHOCT, 3abJIZKUTCIIHO
cjaeaBa ga 6’[)216 Ha3HA4YCH YIPABUTCI Ha MNPCANPHUATUCTO, KOCTO BOAU OO JCCC3UPAHC Ha
3aJIOroJareiisi 1 A0 OTIagaH€ Ha IMPEACTABUTCIHUTEC IIPABOMOMIUATA HA OPTraHUTC MY..
38.KOHOI[8.T€J'I}IT € ypeauia CKCINIMOUTHO e(beKTa OT BIIMCBAHCTO HA YIPABUTCI Ha
NpeaApUATUCTO — 3AJIOTOAATCIIAT CC JIMIIaBa OT IPaBO Aa YIIpaBJIsABa U Jia C€ pasnopeiKaa CbC

3QJI0)KEHOTO UMYIIECTBO — WiI. 46, an.6 303.

[Ipn BrnucaHO W3MBIHEHHWE BBPXY OTACIHU €IEMEHTH OT TMPEANPUITHETO C
WHIUBUIYAIU3UPAHETO UM (BKITIOUMTETHO U BIIMCBAHETO HA MPUCTHIIBAHETO U B ChOTBETHUTE
PETUCTPHU, KOUTO C€ BOMST 3a TE3U ENEMEHTH), Ie € HaIWIe JIPYr pe3yiTar - 4acTUYHa
KpUCTaIM3alus, oOXBalllalla caMO Te3UM AaKTUBU. 3alOrofaTeNsT HsIMa Ja MOXKe Ja ce
pasnopekia caMo ¢ Te3W aKTHBH, BbPXY KOWUTO € BIHMCAHO MPUCTHIIBAHE KbM H3MBIHECHUE,
Kato ofade MpoabDKaBa Jla YIpaBisiBa caM OCTaHajaTa 4acT OT MPEANpPUSITHETO CH. To3u
u3BoJ cieaBa oT wi. 32, an.3 303, chapprkail oOMIOTO MPaBHIIO, KAKTO U MOXE Ja Oble
HAIPaBeH per argumentum a contrario oT ypeadara Ha MOCIEAUIINTE HA HA3HAYABAHETO Ha
yIpaBUTEN — JIMIIIABAHETO Ha 3aJI0T0/IATENs OT MPaBO Ja YNpaBiisiBa U Ja Ce Pa3lopekia Che

3aJI0’)KEHOTO MMyIlecTBO no 4. 46, an. 6 303, kakBaTo He € MpelBHJIeHA B ciydall Ha
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HU3I'bJIHCHUC BbPXY OTACIIHU CIICMCHTHU OT 3aJIOKCHOTO MPCANIPUATUC.

[TogpoOHo ca pasrienaHu B T. 6 OT TpeTaTa IV1aBa Bb3MOXHOCTHTE 3a U3IIBJIHEHHE BbPXY
o0e3neuenunero — kakto no I'TIK, Taka u mo 303. [Ipuema ce, ye BpIIpEKH MpENpaIIaHETO KbM
IIPOLECYaTHUs 3aKOH, yIOBJIETBOPABAHETO OT 3AJI0KEHOTO MMYILECTBO B IIPOU3BOJCTBO I10
npuHyautenHo usnbiHeHue no I'TIK e Henmpuiaokumo B cilydauTe, B KOMTO 3aJI0KHHS
KPEAUTOP MCKA J1a C€ YIOBJIECTBOPH OT LSAJIOTO NPEAIPUATHE KATO CbBKYIIHOCT — TOBA € TaKa,
3amoro ['TIK He npeaBmka U3MIBIHUTEIEH CIOCO0 BBPXY THPTOBCKO IPEAIPUITHE, KOETO
IpaBU HEAOIYCTUMO M pealu3alysra Ha OO0E3IEeYeHHETO C TO3M OOXBaT IO pela Ha
nporecyainHus 3akoH. OTTyK ce apryMeHTHpa Olle, 4e 00€3MeUeHUAT KPEeAUTOP MOKe J1a ObJie
B3HMCKaTeJl B U3IIBIHUTENHO Npou3BoAcTBO 1o ['TIK caMo koraro M3mbIHEHUETO € HACOYEHO
Cpelly OTIEIHWM AaKTHBU OT IPEANPUATHETO, 332 KOUTO HMMa YPEACHM CaMOCTOSTEIHHU
U3ITBIHUTEIHU CIOCOOU — HallpUMep, HEABUKUMHU UMOTH, ABMKMMH BEIIH, B3EMaHUs, J5JI0BE

OT ThPIr'OBCKU APYKECTBA, HICHHU KHUTH U JPYI'U.

[IpaBoTO Ha 3a70KHUS KPEAUTOP /1a CE€ YAOBIETBOPU OT 0OE3MEUEHHUETO CE YIPAKHIBA
[0 JiBa AITEPHATUBHU IPOLECYAIHU Ccriocoda — U3MbJIHUTENHO npousBoacTso no [TIK, B
KOETO 3aJI0XKHMSI KPEIUTOp € B3UCKATel, a NPUHYIUTEITHOTO M3IBIHEHHUE C€ MPOBEXJIa OT
CBhACOHMS M3IIBJIHUTEI, I U3BBHCHACOHOTO MPOU3BOJCTBO MO peajM3alys Ha 3ajora OT
camus 3ayoxeH kpeautop mo 303 — taka wi. 10, an.2 303.

W3mbiHeHNeTo OT 3al10KHUA KpeauTop no pena Ha 303 moxe aa Obae IpoBeiIeHO o
HSKOJIKO HauuHa. [Ipy BmMCaHO M3MBIHEHHWE BBPXY MPEANPHUATHETO KaTO CHBKYIHOCT,
KPEIUTOPHT MOXKE Ja C€ YAOBJIETBOPU OT NPHUXOAUTE OT JNEHHOCTTAa Ha YIPABISBAHOTO
npennpustue (wi. 52, an.l, T.1 303), kakTo M OT mMpojax0a Ha LAJIOTO NPEANPUATHE KATO
CBBKYITHOCT MJIM Ha 00ocoOeHa yacT oT mpenmpusatuero (wi. 52, an.1l, 1.2 303), kato ce
HOJIBPIKA, Y€ N3UCKBAHETO 3aJIOKHUAT KPEIUTOP J1a Ce OMUTA J1a Ce YJOBIETBOPU IIBPBO OT
NPUXOJHUTE OT ACWHOCTTA HA MPEANPHUITHETO € C M3KIFUYUTEIHO OTPAHUICHO MPAKTUIECKO
3Ha4YECHHE.

Ha cnenpamo mscto, B T. 7 OT IjiaBa TpeTa € pasrjielaHO YAOBJIETBOPSIBAHETO HA
KpeIuTopa OT 3JI0)KEHOTO UMYILECTBO, a B T. § — MOCIEAULIUTE OT pealn3alus Ha 3aJIora Ha
THPrOBCKO NpeAnpusitue. Bzemanero Ha oOe3neueHus: KpeAUTOp € ¢ TpeTa Mo pesx ocoOeHa
npuBUiIerus — cbrimacHo 4wi. 16 303 1o ce ynoBieTBOpsiBa B MopeaHocTTa mo wi. 136, am. 1,

1.3 331, cChOTBETHO C TIBPBA MO peA mpuBuierus mo wi. 722, an. 1, 1.1 T3 u mo un. 94, an.1,

34



T.1 oT 3akoHa 3a GaHKOBaTa HeChCTOATETHOCT. [locouBa ce, Ue MpPUBUIIETUATA HA B3EMAaHETO
Ha 3aJI0KHUS KPEIAUTOP € UpEeIeBaHTHA 110 OTHOILIEHUE Ha pasnpeaeneHuero no 303, 3amoro
y4acTBalIUTE B HETO KPEAUTOPH Ca CaMO TaKMBa C MpaBa, IPOU3TUYAIIU OT 0COOEH 3aJI0T Ha
IOpeNnpusITHe — TOeCT, oOe3leueHu B3eMaHUs OT eAuH u chim pen. [lopenHocrra Ha
YJIOBJIETBOPSIBAHE IMPH HSAKOJIKO B3€MaHUs, 00€3MeYeHN C OCOOCH 3aJior Ha €QHO M ChINO
NpPEINPUSTHE, CE ONPEAENS OT MOPEAHOCTTA HA Bh3HUKBAHE HA 3aJI0)KHUTE TPaBa.

Koraro obaue ce mpoBexaa UWHIAUBUAYAIHO MPUHYIUTEIHO U3IIBIHEHUE,
MPUBWIETHSATA LIE € TPETA MO pejl ClielnaiHa MPUBUIIETUS U KPEAUTOPHT 11Ie Ce YIAOBIETBOPU
no pena Ha wi. 136, an.1, 1.3 33/, a npu IpOU3BOACTBO MO HECHCTOSATEIHOCT — C ITbPBA
ocoOena mpuBuiierus. imenno B Te3u cinydan wi. 16 303 € 0OTHOCHM U 1I€ pa3pelin BbIIpoca
3a KOHKYpEHLIMsI MEXIy KpeauTopuTe Ha 3anorogatens. OOcCbleHH ca MOAPOOHO U
npobiieMuTe Mpu TpaHchOpMalUATa Ha 3aJI0KHOTO MPaBO MPU CAETKU ChC 3aJI0KEHOTO
HUMYIIECTBO, JIOKOJIKOTO 3aJIOTOATENAT € JUIhKEH IPH NoracsiBaHe Ha 3aJI0Ta J1a YIOBIECTBOPH
3aJI0KHHSI KPEIUTOP C MOJTydeHaTa cymMa Cpelry OT4yKICHOTO MMYIIECTBO, ChITIAaCHO Wil 9,
an. 5 303. OOmoro mnpaBuio, Kacaemo oOeKTa Ha NPaBOTO Ha MPEANOYTUTETHO
YIIOBJIETBOPEHHE, Ce ChABPKA B Wwi. 10 U mpeaBrkKaa YETUPH BUJIA 3aMECTBAILlU MPECTAIIHH,
OT KOWTO MMa IPaBO Jia C€ YJOBJIETBOPHU KPeIUTOPHT. BHMMaHue € 00bpHATO HAa HOBOTO
npaBuiio Ha 4wi. 16, ai.2 303, KoeTo mpeaBIk/Ia, Y€ B3eMaHeTo, 00€31eYeH0 ¢ 0COOEH 3aJIorT,
Ce YIOBIETBOpsBA OT MApUYHH CYMH, MPEACTaBISABAIM HacpellHaTa TMpecTalus IMpu
MOTMBAHETO WJIM OTUY)KJIAaBaHETO MY, KaKTO M OT JIOXOJAUTE OT 3aJ0KEHOTO UMYIIECTBO (B
ciIydasi CbC 3aJ0Ta Ha MPEANPHUSITHE — IPUXOIUTE OT IEHHOCTTa My) KaKTO aKO BBPXY TIX OH
uMaio yupeaeH 3aior. TekcTsT kopecnionaupa ¢ wi. 154 33/ u ro Bp3nponsBexia 3a HEIUTe
Ha ocobenute 3anmo3u. Kacae ce 3a 3amecTBaiu Onara - MapuyHd CyMHU KaTo IIeHAaTa Ha
3aJI0)KEHOTO HMYIIECTBO HWJIM IOJYYEHOTO 3a HEro o0e3leTeHHE, MOIYYEHOTO CpelLy
OTYYKJIaBaHETO Ha 3aJI0KEHOTO HMYIIECTBO M JOXOJUTE OT 3aJI0KEHOTO HWMYIIECTBO.
[TpuBHierusaTa Ha B3€MaHETO Ha 3AJI0KHUS KPEIUTOp obade IIe € bpBa Mo pej 001 TakaBa
B Cy4ail Ha pa3lmopekIaHe ¢ aKTHB OT MPEANPHUITHETO NMPU KOETO PaBHOCTOWHOCTTAa Ha
3aJI0)KEHOTO HMMYIIECTBO HE MOXKE Ja ObJe OTAEJICHO OT OCTaHAJOTO MMYILIECTBO Ha
3aJI0TOAaTeNsl WA OT MMYIIECTBOTO Ha TPETOTO JIMIIE, MIPH YCIOBHE Y€ 3AJI0KHOTO TPABO €
POTHBOIIOCTABMMO Ha TOBA TPETO JHIE. B TO3M ciryyail KpeauTophT IIe ce 1MoI3Ba OT 001Ia

MIPUBUJIETHS 32 TE3W B3€MaHMs — MpeAau B3emanusaTa mo wi. 136, an. 1, 1.5 331, cboTBETHO
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npeau B3eMaHusTa on wi. 722, an.1, 1.3 T3.

B 1. 9 ca aHanu3upanu KiIacU(PUIUPAHU OT aBTOpAa B JIBE KAaTErOpHUH — OOIIM U
CICIMATHA OCHOBAaHME 3a IOTacsiBaHE Ha 3aJI0OKHOTO MpaBo, a T. 10 oT rmaBa Tpera e
MOCBETCHA HA 3AJIMYaBAHETO HA 3aJI0Ta HAa MPEINPUATHE U OCHOBAHHATA 32 TOBA — U3TUYAHE
Ha METTOIUIITHHSI CPOK OT BIIMCBAHETO, IaBaHE HA ChIUIACHE OT 3aJI0KHUS KPEIUTOP 3a TOBA U
npyru. PeneBaHTeH 3a MWHIHOTA MpPH H3CICABAHETO HA 3allMYaBAHETO Ha 3ajJora Ha
NPEINPUSITHE € TIPAaBHOTO 3HAYCHHE HA 3AJIMYaBAHETO BHB BTOPUYHHUTE PETUCTPHU — IIPHETO €,
Ye TO HsAMAa CaMOCTOSITEIIHO 3HAYEHHWE, B CIlydyauTe, B KOWUTO CIIE/IBA IOTACsBAaHETO Ha
3JI0’KHOTO MPaBo — 0€3 3HAYCHUE JJAJTH TO € CIICJICTBUE OT 3aIMYaBaHe Ha 3aJI0Ta B THPTOBCKHSI
peructsp (10 M3KIIOYCHHE, KAKTO O OOCHICHO) WJIM OT OCBHINECTBSBAHE HA JPYro
[PaBOIOracsBallo OCHOBAHUE, JIOPU U TOCICAHOTO Ja HE € OTPa3eHO 4pe3 BIKCBAaHE IO
napTyjara Ha 3ajorojarenis. ToBa € Taka, 3all0TO JOPU | Jia He ObJie 3aJIM4eH 3aJI0ThT BbB
BTOPUYHUTE PETUCTPH, aKO TOW Kacae MEKIyBPEMEHHO IMOTaceHO 3aJI0KHO TPaBo, HIMA Ja
MOPOJM JCUCTBHE HAa MPOTHUBOIOCTABHMOCT HA TOCIEIHOTO CHPSIMO TPETHUTE JHIa. AKO
3aJ0r'bT ObJIC 3aJIMYCH B CHOTBETHHS BTOPUYCH PETHUCTHP JOKATO € CHINECTBYBAI, IIC
OTIaJHE MPOTUBOIIOCTABUMOCTTA MYy 3aHAIpE]] CIIPSIMO TPETUTE JIMIIA, MPUIOOUBAIIIN TTpaBa
BBPXY OTICIHUTE AaKTUBH OT MPEANPHUATHETO, Ype3 BIMCBAHETO B KOWUTO € CTaHAJ

MMPOTHUBOIIOCTABHUM.

B _3akji04ueHMETO ca O606H_ICHI/I pE3YITATUTEC OT H3CJICABAHCTO, ITOCOYCHHU Ca

OCHOBHHTE MPOOJIEMH W CIOPHM MOMEHTH, KaTo ca HampaBeHH W mnpesoxkenue de lege
ferenda. ITocouBa ce, ye MPEAMOYETEHUIT OT OBITAPCKHSI 3aKOHOATEN TOAXO — J1a BhBEIE
cbc 303 He camo 3alora Ha €IHOPOJHU CHhBKYNHOCTH, HO U Ha JUHAMUYHATa XETEpOreHa
TaKaBa-ThProOBCKOTO MPEANPUATHE Ha 3aJ0rojaTens, € IO03BOJIMI MOJEpPHHU3ALMITA Ha
o0e3rnedyeHusITa 1Mo HaIIeTO MPABO, BKIIOUYBAWKHU €THO OT Hal-BaXKHUTE JTOCTHKEHHSI HA aHTJIO-
CaKCOHCKUS IIPAaBEH KpPBbI, JO0KA3aJ0 CBOETO MPAKTUYECKO 3HAYEHUE Mpe3 LEIHs Mepuos Ha
MPUIAraHeTo CU — OT CEIEeMJIECeTTe TOAMHU Ha JIeBETHaJeceTH BeK 10 aHec. Hamara
MO3UTUBHOINpaBHA ypenba obaye e M3MpeBapuia Ta3d B pPOJUHATA HA OCOOEHUs 3alior,
OCHOBHO OjarojilapeHue Ha BIMSHUETO Ha 3aKOHa — MOJEN 3a OO0E3MEUYUTENTHU CAEIKH,
BB3MPHUEMaiiKi HOBaTa paBHa GuUTypa, okazaja ce 0COOEHO He0OX0uMa, TIPEIBHUI ypendaTa

Ha TBPrOBCKOTO MPEANpUsATHE B ThProBCKUS 3aKOH U CIAEIKUTE C HETO.
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MortuBHpa ce ChIIO U Te3aTa, Y€ 3aJ0rbT Ha MPEATNPUSTUE HE € HUTO EBTUHA TOTATHA
UIIOTEKA Ha IeJHs OM3HeC Ha 3a710r0AaTels, HUTO MPOCT COOp OT MHOXKECTBO 0COOEHH 3aJI03H
BBPXY OT/AEIHU €JIEMEHTH, 3alI0TO KOMOWHAIUATA OT MOCIEAHUTE HAMA J]a MOPOJIU ChIIUS
edeKT KaTo 3ajora Ha MpeanpUsITHE, JOPU U Ja 00XBaHE BCUYKU aKTHBM KbM MOMEHTAa Ha
yUpeasBaHETO Ha 3aJI03UTe. 3aJIOTBT HA MPEANPUATHE TPEACTABISIBA CAMOCTOSTEIICH CIIOCO0
3a rapaHTUpaHe Ha 3aJIBIDKEHUSI C 0COOCH BUJ CHBKYITHOCT, YUSATO HAW-TOJSMA IICHHOCT CE
CbCTOM BbB BB3MOXKHOCTTA Jla OCUTYpsiBa 4pe3 JACWHOCTTa cH Mpuxoju. ToBa € Bb3MOXKHO
caMO aKo Ce yIpaBisiBa OT ThProBeIbT — 3aj0orojaresl, KOWTO 5 IO3HABa, MPUTEKaBa
ChOTBETHUTE 3HAHUS W YMEHHUS W 3apaJd TOBAa MHTEPECHT HA KPEIUTOpa Hajgara UMEHHO
3aJI0TOJaTEIISAT J1a IPOIBIDKH J1a YIIPABIISIBA JEHHOCTTA HA TIPEATPUATHETO CIE]] yUpEIBAaHETO
Ha 3anora. O6paTHOTO OM 3aTPyIHUIO HEUMOBEPHO 00E3MEUEeHUs KPEeIUTOp, Thil KaTo HE ce
Kacae 3a CTaTHMYEH aKTHUB KaTO MMOT, JBM)KMMH BEIIM WJIM IICHHM KHUTH, a JUHAMHYHA
CBBKYITHOCT, KOSITO CJe/Ba Jla C€ YNpaBisiBa OT JIMIIE, KOETO IMMO3HaBa OCOOEHOCTUTE Ha
ChOTBETHATA THPTOBCKA JICHHOCT M MMa ITPABOMOIIIHSI JIa B3eMa PEIICHHS 32 Pa3NopekIaHe C
aKTHBH OT ChcTaBa M. MIMeHHO ToBa e ratio legis Ha wi. 7 u BbBeIEHHS C HETO KPUTEPHI 3a
MPOTUBOINOCTABUMOCT Ha 3aJ0XKHHUS KPEAUTOp HA CHEJIKH, MoNajgalyd B Kpbra Ha
OOMKHOBEHAaTa JEWHOCT MO 3aHATHE Ha 3ayoronatens. Upes3 ToBa MpaBUIIO CE OCUTYpsBa
BBH3MOKHOCT Ha 3aJI0TO/IaTelNs J]a OCHIIECTBABA THPTOBCKATa CH JICHHOCT HEOOE3MOKOSBAHO —
3aI[0TO MOTACUTETHHUAT €(heKT CIPSIMO 3aT0KHOTO MPABO € HAJIHIIE €AMHCTBEHO B CIIy4auTe
Ha CJIEJIKH, TIOMAJalllk B Kpbra Ha Ta3u oOWYaifHa IEWHOCT, a U3BBH Hesl — MPU ChIIIacue Ha
KpeauTopa. B ocraHaimTe ciydau 3aJI0T'bT BbPXY KOHKPETHHS €JIEMEHT HsMa Jia Ce IMOTacCH,
aKo 3aJI0T'BT Ha MPEINPUATHETO € BIIUCAH B CHOTBETHUS PETHCTHP, BOJCH 32 TO3W akTUB. [1pn
BCHUYKH TOJIOKEHHs 00ade, 3a10T'bT BbPXY CHbBKYITHOCTTAa OCTaBa J1a TEKHU U HE CE 3acara OT

pasnopCaAUTEIIHUTE CACIIKU C CJICMCHTUTC OT ChbBKYITHOCTTA

I1l. HAYYHU IPUHOCH:
1. TpynsT mnpencTaBisiBa OBPBOTO MOHOTpapHUUHO U3CIIEABAHE, CIEIHAITHO

ITOCBETCHO HA 3aj10ra HA TbPTOBCKO MPECANIPHUATHUEC,

2. 3a BPBU BT y HAC € MPOBEJCHO NMOPOOHO HCTOPHUECKO U CPABHUTEITHOIIPABHO
u3cie/IBaHE Ha TO3U WHCTHUTYT, JOKOJKOTO IyOJMKYBaHUTE JOCera ChbUMHEHUS WIH He

CHABPIKAT TAaKbB, UM TOU € (POKyCHpaH BbPXYy OCOOCHHTE 3aJ1031 M3001110, O6€3 Ja ce MpaBsT
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napajieian ¢ ocoOeHHs BUJ CBBKYIHOCT, KakBaTO € TBPrOBCKOTO mpeanpustue. Upes
IMMO30BABAHCTO HA YYKACCTPAHHU HOPMATHBHHU Pa3pClICHUA U HAa KOHLCIIIWHU, BB3IIPHUCTHU OT
3akoHa-Mo/ieN 3a O0E3MEUNTENTHUTE C/AENKH, Ce MpenocTaBs 0aza 3a CPaBHUTEIHONPABEH
aHaJIM3 IPH HEOOXOIUMOCT OT ITPAKTUKATA, 0COOCHO KOTaTo ce Kacae 3a HEeTHUIINYHY 32 HAILlIETO
npaBo paspenieHust kato ToBa o wi. 15 or 303 otHOCHO ,,purchase money security interest”
— CBIVIACHO KOETO (HMHAHCUPAIMAT IPUIOOMBAaHE OT 3aJ0rojaTeiss Ha AaKTUB CIe[
y4peAsBaHETO Ha 3aJ0ra Ha MPEeNNpusTHE € C NPUOPHUTET HpeA 3aI0KHHUS KPEIuTop,

00e3IeueH Che 3aI0T Ha ns1aTa CbBKYITHOCT, YUPECIACH I10-PAaHO.

3. [IpuHOCEeH XapakTep UMaT U3BOJAUTE OTHOCHO HEOOXOIUMOCTTA OT ONPE/eIIsTHE Ha
ChCTaBa HAa MPENPUATUETO HA 3aJI0TOAATEIIS — FOPUIUIECKO JIUIIE, YUETO THPIOBCKO KaueCTBO
HE BOJY 10 MBJIHA MJICHTUYHOCT MEXAY UMYIIECTBOTO M THPrOBCKOTO MY MPEANPHUSTHE.
BbBeneHuAT kputepuii B 3HAUMTENTHA CTENEH OM MOT'BJ Ja ce M3MO0JI3Ba B TO3HM MY BHI B
chAcOHATa MpaKTUKA — Tpeajara ce Tezara, 4ye MNpeIBH] crnenudukara Ha ThPTOBIHUTE —
KOPIOPATUBHHU IOPUIWYECKU JIMIA, JBaTa UMYIIECTBEHHM KOMIUIEKCAa IOHAYajl0 CHBIIAJIAT,
3al0TO APYKECTBOTO € YUPEACHO 3a J]a U3BBPIIBA THPIrOBCKU CAEIKH, KaTO JOPU U J1a HE ca
00EKTUBHH THPTOBCKH, TE I1Ie ca CyOeKTUBHH TaKMBa — Ha ocHoBaHue 4. 286, an.1 T3. Ena
B Cyd4ail ye e Halulle aKTUB, KOWTO € MPUAOOMT MO HAYMH, HECBBP3aH C JIEHWHOCTTa Ha
THProBela (HampuMep, MpaBo Ha HACJEASBaHE M0 3aBEIaHNe — YHUBEPCATHO WJIM YacTHO) U
uMa (YHKIIUHU, KOUTO HE KacasT ThProBCcKaTa JEHHOCT, 1€ € HAJHWIE pa3iuKa MEXIy
UMYIIECTBO U MPEANPHUATHE Ha ThProBella, KOETO Ja € OTHOCUMA KbM BBIIpOca 3a 00XBaTa Ha
3al105keH0TO npeanpuarue. CboOpa3HO Taka OUepTAaHUTE KPUTEPHUH 11 ce Kacae 3a eJIeMEHTH,
KOUTO Ca M3BBH CHBKYIHOCTTa THPTOBCKO MPEANPHUSATHE, B KOUTO CiIydail 1Ie € Halule U
pasiuka MeXIy UMYIIECTBOTO U MPEANpUATHETO. M310KeHOTO MMa TOoIsIMO MPaKTHYECKO
3HaueHUe, 3alI0TO OYepTaBa OoO0XBaTa HA 3aJI0)KHOTO IMPaBO, KOETO MO-KBCHO KPEIUTOPHT
MOXXE Ja peanu3upa U Ja HU3NBJIHU BBPXY NPEANPUATHETO — C ONpPENETIeHUs upe3
TOPETIOCOYCHUSI KpUTEPUH ChIbpKaTeNIeH 00XBaT — KOM aKTUBH IMOMajaT B HETO M KOW — HE.
be3 TtakoBa pasrpannueHue TpsOBa WM J1a CE€ MPHEME HEBAPHOTO CTAHOBHIIE, 4Ye
MMYIIECTBOTO Ha TBHPrOBLMUTE — OPUIMYECKH JHIAa CBbBMNAJa HAOBJIHO C TAXHOTO
NpeAnpusTHe, WIA Jla Cc€ IMPEeAoCTaBM BB3MOXKHOCT Ha 3ajlorojarenis Ja oTpuya
MPUHAJISKHOCTTA KBM TPEANPUITHETO HA HAW-IEHHWTE MYy aKTHBH, 3a Ja 00€3CMHCIU

M300I110 peann3anusara Ha 00€3MeYeHUETO.
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4. llpuHoceH XapakTep UMa 1 U3BOIABT Ha c. 77, 79 U ci1., ue IuIcaTa Ha OCYETOBOISIBAHE

Ha BKJIIOUYCHUTE B MPEANPUITHETO aKTUBH HE BIIMSEC BHPXY BB3MOKHOCTTA Ha 3aJIOKHUS
KpPEAUTOP J1a MOKE J1a U3IBJIHM CHPSMO Te3U, HeocueToBoAeHH akTuBU. [locouBa ce omie, ue
aKo JIMIICBA OCYETOBOJSIBAHE HA AKTHUBHTE, 1€ € HaJHIle HEPEJOBHOCT HA CUYETOBOJHHTE
3allUCBAHUSI U KHUTH, MPEACTABISBALIM YacT OT THPrOBCKUTE KHUTH, KaTO € BB3MOXXHO
KHUTUTE Ja Cca HEpPEJOBHU CaMO B 4YacTTa, Kacaella OCYETOBOJSIBAaHETO Ha CHOTBETHHU
CTOMAHCKU OIepaliy, PECIeKTUBHO — Kacaellla MpONycKa Ja C€ H3BBPIIM TaKoBa
ocueToBojsiBaHe. [Ipuema ce mpaBuIIHO, Ye (PAKTUUECKOTO NAEHCTBHE MO MpuoOIIaBaHe Ha
IpaBO KbM MPENNPHUATHETO (U3JI0KEHOTO Kacae M BKIIOYBAHETO Ha 3aqbJDKECHHE U
(aKTUYECKU OTHOILIEHHUS, MaKap TE3M XUIOTE3U Ja ca MO-pAIKO CpellaHH), 32 KOETO €
W3BBPILICHO CHOTBETHATA CUYETOBOJIHA OIEpalus — 3alPUXOJICHO € WJIM IO JAPYr HA4UH €
OTpPa3eHO H3MOJI3BAHETO MY 3a LENUTE Ha MPEINPUATHETO, € CAMOCTOSTENICH IOPUINYECKU
¢dakT, KOHTO MMa MpaBHH MOCIEIULN U KONUTO ClellBa Jja ce MOJ3Ba OT JO0Ka3aTelCcTBEHaTa
CHJIa Ha ThPTOBCKUTE KHUTH Ha ThProBela, 0€3 3HaYeHUe Jalu TOM ChBMAAa C MOPAKIAITUs
eJIeMeHTa ropuandecku ¢akt. Jluncara Ha OCYETOBOASIBAHE HE O3HAYaBa, Y€ CHOTBETHHUST
€JIEMEHT He € YacT OT MPEANPUATUETO — CHOTBETHO, Y€ 3AI0KHUIT KPEIUTOP HE MOXKE J1a ce
YIOBJIETBOPH OT HETO NPH HU3IBIHEHUE BBPXY IJIOTO MPEANPUATHE UM BbPXY OTACIHU
HETroBHU €JIEMEHTH, 3alll0TO TOBAa O3HayaBa Jia ce JaJie paBo Ha 3aJ0roJiaTels eIHOJIUYHO J1a
pemiaBa Koe OT IpaBaTa U 3abJDKCHUSITA, HA KOUTO € TUTYISpP, € 4acT OT MPEANPUSITHETO
MOCPEJICTBOM HM3BBPILIBAHE HA CYETOBOJIHA OMEPALMSI — Bb3MOKHOCT, KOSITO MOXE Jla MMa
MHOTO OMAacCHH TMOCJIEIUIU NP HEAOOPOCHBECTHO MOBEAEHUE HA 3aJIOroJaTensi, KOWTO He
OCUETOBOJSIBA HUTO €IMH OT CKBIIOCTPYBAIIMUTE CBOM aKTHUBU U IO TO3W HAYMH MPEMIATCTBA

TAXHATA MPOJIaXK0a OT 3aJI0KHUS KPEAUTOP.

5. O06ocHOBaBaHETO HA Te3aTa 3a MPEANPUIATHETO KaTO €UHHO MPABHO SBJICHHE,
MPEJICTaBISIBAIIO OOCKT Ha MPAaBOTO MMa MPUHOCEH XapakTep — TOBa € BHXKJaHE, KOETO €
npeobiiaaBalio B HalllaTa JOKTPUHATA, HO M3THKHATUTE B HETOBA 3aIllMTa apTYMEHTH Ca HOBU
U JIOIBJIBAT BeUue aHaTM3UpaHuTe oT aBropute. Clieq KaTo Ta3u CHBKYITHOCT CE€ OTJIMYaBa OT
CBCTaBHUTE CU CIIEMCHTH, IPCAMET € B CBOATA IAJIOCT Ha CACIKU C CIMHCH IMMPEXBBHPIIUTEIICH
e(eKT, KOUTO BUHATH Ca C YCTAaHOBEHA B 3aKOHA (JopMa, 33 KOSITO ChCTaBBT Ha MPEATIPUSTHETO

€ UPCJICBAHTCH U CJICA KATO Ta3u CbBKYIITHOCT € 00€KT Ha pas3jinuHu Cy6eKTI/IBHI/I InpaBa, TO T4
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MoXe Ja 0bJie KBaIM(UIpaHa KaTo CaMOCTOSTEINICH MpaBeH 00eKT — Taka Ha cTp. 66. Te3ara,
4ye HE € HeoOXOIMMO Ja MMa €JHO-CAWHCTBEHO YHHUBEPCATHO IPAaBO BBPXY THPTOBCKOTO
HpEeANpUATHE, 32 J1a TBBPIUM, Y€ CBHIIECTBYBA €AMHEH M HEICIMM OOEKT Ha MpPaBOTO, € C
npuHOCeH xapakTtep (ctp. 63). HanpoTtus, 060co0sBaHeTO HA CI0KHATA CHBKYITHOCT OT IIPaBa,
3aIbJKCHUS M (PAaKTUUECKU OTHOIICHUS € BUHATH [IEJIEBO — 3a HYXKIUTE HAa 000poTa TO MMa 32
1es 00e31eyaBaHeTo Ha AEHHOCTTA Ha ThProBela, pa3rpaHn4aBaHETO Ha MPEANPUITUETO OT
JPYTH UMYIIECTBEHH KOMIUIEKCH (KaTO CHIIPY)KECKaTa NMYIIECTBEHA OOIIHOCT, IMYHOTO MY
UMYILECTBO, KOETO HE € YacT OT MPEANPHIATUETO, €THOPOJAHUTE ChBKYIMHOCTH, Kouto 303 e
IPOTJIACHJI 33 TO/IeH 00EKT Ha 0COOEH 3aJI0T U APYTH), TOPay KOETO U 332 KOHKPETHHU LIEJIH Ce
npUIaBa MPaBHO 3HAUEHHE HAa 0OEKTa Ha MPABOTO KAaTO TAaKbB.

6. AHaIM3BT Ha ,HeﬁCTBI/IeTO Ha BIIMCBAHETO Ha 0COOEHHUS 3aJI0T B TbProBCKUA PECTUCTDHP

CBHILI0 UMa NMPUHOCHO 3HAYEHHUE B HIKOJIKO HAMPABJICHHS — U3SICHEHU Ca Pa3INYHUTE BUIOBE
NENCTBUS, KOUTO MMa BIMCBAHETO HA 3aJI0Ta B ThPTrOBCKHUS PETUCTBP, KATO apryMEHTHPAHO €
OTPEYEHO JEHCTBUETO Ha OOIIECTBEHO JJOBEPHUE, C KOETO I10 IIPABUIIO CE M0JI3BAT BIIMCBAHUATA
B TBProBcKus perucrep — crp. 136. IlocouBa ce, ue mpeaBua OOCTOSATENCTBOTO, Y€ C
BIIMCBAHETO HA YYPEASBAHETO HA 3ajiora Ha ThPTOBCKO IMPEANPHUSITHE BH3HUKBA 3aJI0KHOTO
MPaBo, aKO TO HE CHIIECTBYBA — HAIPUMED, TOPAAH HECHCTBUTEIHOCT Ha JIOrOBOPA 3a 3aJI0T
WIM 3alI0TO HE € BB3HUKHAJIO TIIaBHOTO B3€MaHE MO JIEHCTBUTENHHUS JIOTOBOp 3a 3aJlor,
TpeTuTe JoOPOCHBECTHH JIMLIE HE MOTaT J1a ce M030BaT Ha BIMCAHOTO OOCTOATEJICTBO U Ja Ce
CUMTa, Y€ 3a TAX 3aJ0KHOTO MpaBO € Bb3HUKHAIO. [logabpika ce, ue mogo0eH moaxon 6u
npuzai IpaBHO AEUCTBHE HA BIIMCBAHETO HA 3aJI0Ta, KOETO 1€ MPOTUBOPEUN HA LSAJIOCTHUS
MOJXO0J Ha HOpPMaTHBHATa ypenda Ha peaqHuTe O0E3MeUeHUs — BIHUCBAHETO B IMyOJIMYEH
perucThbp, NpeaBu JeCTBUETO Ha OOIIECTBEHO JOBEpUE HAa TOBA BIMCBAHE, Ja CAaHUPa MOPOK
Ha BIIMCAHOTO OOCTOSATENICTBO — JIMIICATa HAa HA/UIEKHO Bh3HUKHAJIO 3aJI05KHO IPaBo.

7. Karo npuHOCHU MOTaT Jia ce pa3riiex/1aT U apryMEHTUTEe OTHOCHO IIPaBHOTO 3HaYEHUE
Ha BIIMCBAHETO HA 3aJI0Ta Ha MPEANPUATHE B CIIELIMATTHUTE PETUCTPH, BOJEHH 32 aKTUBUTE OT
IPEANPUATHETO — KAKTO Te3aTa, Ye He Ce YUpeIsIBaT HOBH 0COOEHH 3aJ103U BbPXY T€3U aKTUBH,
Taka ¥ Ta3W 3a JEMCTBHETO Ha MPOTHBOIOCTABUMOCT Ha 3ajiora CHpPSMO BCEKH OT Te3U
€JIEMEHTH, 32 KOUTO C€ BOJU CHOTBETEH PETUCTHP, B KONTO € N3BBPIUICHO TAKOBA BIIMCBAHE —

ctp. 137 u cn.
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8. CnemBa na ce oTOENIe)M M YMECTHUAT aHAIM3 HA HE3acCerHATHsl JlOcera B
JUTEpaTypaTa BHIPOC 32 HAJMYKME Ha JICBACTAIIMOHEH MCK 33 3aJ0KHUS KPEIUTOP Jia UCKa OT
3ajI0rolaTeNsl IMPEyCTaHOBSBAHE HAa BB3JCHCTBUS, KOUTO 00C3IEHABAT MPEANPHITHETO, Thil
KaTo MPOTHUBHOTO INE Ch3JaJe PUCK HAMBIHO HEOCHOBATEIHO 3aJOKHHIT KPESIUTOp Ja
npe/sBsiBa MHOXECTBO TaKMBa MCKOBE, KaTo CE HaMecBa B ThProBcKara JACHHOCT Ha

3aJI0rojaTesl, BKIFOYUTEIHO CHIIECTBEHO /1a s KOMIIPOMETHpA Uil ocyeTH — cTp. 178-182.

9. HoBocT mpezacraBisiBa aHajaM3a, Kacaeul JOMYCTHMOCTTAa Ha MPHUCTBIIBAHE KbM
U3MBIHEHUE TIPU HAIMYUE Ha Bede 3amovyHanu npou3Bozactsa mo peaa Ha ['TIK wmm JJOIIK.
[TpaBuiiHO ce ob6ocHOBaBa Ha CTp. 221, ye BOMCBAHETO HA MPUCTHIIBAHE KbM HU3IIBIHEHHE
BBPXY 3aJI0’KEHOTO NPEANPUATHE HAMA 12 JOBEJE 10 Bb3MOXKHOCT 3a U3IbJIHEHUE BbPXY TE3U
OTJIEIHU €JEMEHTU OT ChABPKAHUETO MY, BBpPXY KOHTO € HACOYEHO MPUHYIUTEIHO
U3IIBIHEHHE 10 Beue 00pa3yBaHU U3MBIHUTENIHU MPOU3BOACTBA KakTo o pena Ha ['TIK, taka
u o pena Ha JJOIIK — HeIBI>KMMU UMOTH, ABM>KUMU BEIIH, B3€MaHHUS, S7I0BE OT ThPrOBCKU
IpyXecTBa, OC3HATTMYHH ¥ HATMYHY [IEHHU KHUTH U IpYyTrH. Taka, 3aJI0)KHHUAT KPSIUTOP MOXKE
Jla pearr3upa 00e3MEeUeHNeTo, HO B HEro HsMa Ja TOIMaJHaT U HAMa Ja ObJaT OOCKT Ha
U3MBIHCHUE CHOTBETHUTE AKTHUBHU, 32 KOUTO IMPEAM TOBAa € 3allOYHAi0 MPOM3BOACTBO IO
JOIIK wmm T'TIK. TTo pena wa JIOIIK He Moxe nga Obae 3amoyHATO M3MBIHEHUE CPEILY
3aJI0’KEHOTO MPEANPUATHE WK 000c00€Ha YacT OT HEro, 3all0TO KOAEKCHT HE MPEeABUK/A
M3001110 TaKWBa M3M'BJIHUTENIHU ciocoOu. M3MBIHEHUETO CHpsMO ISUIOTO MPEANpUATHE 10
pena Ha ['TIK cpmio e HeBb3MokHO. Ha cTp. 223 ce nocouBa, ue caMo 10 TO3M HaYUH — 4pe3
M3BaXKJaHEe Ha OOCKTHTE Ha BeYe 3allOYHAIIO MPUHYIUTENIHO U3MBIHEHHE OT UMYIIECTBOTO,
COpPSIMO KOETO C€ M3IBJIHSABA OT 3aJIOKHUS KpeauTop mo peaa Ha 303, mie ce MOCTUTHE
3aKOHOCHOOPA3HO OallaHCUpaHE HAa MHTEPECUTE Ha 3aJI0KHUS KPEAUTOP U B3UCKATEIUTE MO
MPEeIXOXKIANMTE BIUCBAHETO HA MPUCTHIIBaHE KbM U3IIBIHEHHUE ITPOU3BOJICTBA — 3aJI0T'BT HA
OpeanpusTHe e TpsAOBa Aa ObJe peaau3upaH OT 3aJI0KHUS KPEAUTOp MPH ChOOpa3sBaHe C
HEBBH3MOKHOCTTA J]a ObJIaT 00EKT Ha U3IbJIHEHHUE 10 creruannus pes rno 303 Te3u akTUBH Ha
3aJI0TOIaTeINs, 32 KOUTO Beue nMa oopazyBano mpous3BoAcTBo no ['TIK wmm JIOTIK — nmenno
TE ca ,,3aJ10)KEHOTO UMYILECTBO , KOETO € U3KJII0UEHO 0T 00XBaTa Ha MPeINPUITHETO, KOraTo

TO € 00EKT Ha pcaj3anua Ha 3aJiora OT 3aJIOKHUA KPCAUTOP B MIOCOUCHUTC CIIydaH.
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10. Karo nmpuHOcH Morar na ObaaT ompefeseHH W KOHKPETHHUTE MPEJIOKEHHS 3a

YCBBBPUICHCTBAHC HA 3aKOHOAATCIICTBOTO!

10.1 Tlpennoxenuero Ha ctp. 304 3a U3PUUYHO ypeKIaHE HA HENPHUIAraHETO Ha
BBBEJICHOTO B Wwi. 14, an.1 uzpeuenue BTopo u Tpeto oT 303 001110 M3MCKBaHE 3a ChIJIacue Ha
3aJI0)KHUS KPEAUTOP 3a YUYpelsBaHE Ha IOCJIE[BAIl 30Ol BBPXY CbHILOTO HMYLIECTBO,
NPUII0KHUMO 32 BCHYKH BUJIOBE OCOOCHHU 3aJI03U — TOBA U3MCKBAHE CIIE/IBA J1a ObJIE N3KIIIOYCHO
[0 OTHOLIEHHE Ha 3ajora Ha Ipeanpustue. MoOTHUBUTE 3a TOBa ca, Y€ 3a KOHKpETHATa
CHBKYIHOCT TO HE € OTHOCUMO M HE NMPOMEHS MPaBHOTO IMOJOKEHUE HA IBbPBUA U HU300I10
MPEIXOTHUTE 3aJI0KHU KPEAUTOPHU, Thil KaTO MPEANPUATUETO, 32 pa3InKa OT LIEHHUTE KHUTH,
B3EMAHMSTA WIN JIBUKUMUTE BEILU, HE MOXE Ja ObJe 3ajlaraHo 10 IpYyr HauMH, OCBEH Upe3
ypenenus B 303. A npH HSAKOJIKO 3aj0ra BbPXY €1HO U ChLIO NPEANPUATHE KOHKYPEHLIUATA
MOMEXy UM Ce OIpe/Ieisl OT HOPEAHOCTTA Ha yUPEIIBaHETO UM, TOPAIH KOETO 3alluTaTa Mo
uit. 14, an.1 e HeHy)kHa 1 0€3 MPAKTHYECKO 3HaUYeHUe. JJOKOJIKOTO 006aue MO3UTUBHOIPaBHATA
ypenda He ChAbpKa M3KIIOUEHHE OT OrpaHHMYEHHUETO 3a TO3U ocoOeH 3ainor, de lege ferenda
TakoBa TpsAOBa 1a ObJe BBBEACHO, 3a Jia CE OTYETe OTJIMKAaTa MEXIy TbPTOBCKOTO
MpeINpHUsITHE KaTO CTOMAHCKa €AMHHUILIA, TIPEICTABIIABAILA CAMOCTOSITENIEH OOEKT Ha 3aJI0T, OT

€/IHa CTpaHa U BCUUYKU OcTaHaiu 00ekTH 1o ui. 4 ot 303, oT 1pyra cTpaHa.

10.2 3acmyxkaBa mnoakpena u BwkaaHero (crp.305), ye ce Hamara ga Obae
HopMmatuBHO ypeneHa B Hapen6a Nel ot 14 deBpyapu 2007 1. 32 BOjJCHE, ChbXpaHsSBaHE U
JOCTBIT JI0 THPTOBCKHUS PETUCTHP U PETUCThpa HAa FOPHUINICCKUTE JIUIA C HECTOMAHCKA el
BB3MOKHOCTTA 32 BITUCBAHE HA CIIEJKU C MPEANPUATHS HA €IUH U ChIIl THPrOBell, KOraTo TOH
uMa TIOBeUe OT €JHO THProBCKHU mpeanpusitus. CrenBa na ce MPeaBUAST KPUTEPUHU 3a
000c00sIBaHETO U WHIWBUIYAIU3UPAHETO UM, C IIeJ 00e3leuaBaHe Ha BBH3MOXKHOCTTA 3a
BIIMCBAaHE HE CaMO Ha TPEXBBPIUTEIHH CIEIKU, HO W Ha 3aJI0T Ha €IHO OT HAKOJKOTO
MPEINPUSITHS Ha ThPTOBEIa.

10.3 Ipyro npemnoxenue € ToBa Ha cTp. 305-306 ot nucepranusara 3a 10NbIBAHE HA
. 21, an.3 303, kaTo IOroBOPBHT 3a 3aJ0T HA NPEANPHUATHE CTaBa MPOTUBOIOCTABUM CIIE]
BIIMCBAHETO B CHOTBETHHS PETHUCTHP, KOMTO CE BOJIM 3a TAaKWBAa aKTHBH, KOETO BIIMCBAHE CE
U3BBPINM [0 HAYWH, ITO3BOJISABAIl TSIXHATA WHIAMBHAyAIU3allHs, KOATO MOXe Ja ObIe

AOII'bJIBAHA IIPU MPOMAHA Ha CICMCHTHUTC. Jlumncara Ha HU3pHUYHAa MHAUBUAYAJIHU3aluAa CJICABa
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Jla € TIpeYKa 3a Bb3HUKBAHE Ha IPOTUBOIIOCTABUMOCTTA BBIIPEKU U3BBPILIEHOTO BIMCBAHE BHB
BTOPUYHUS PETUCTBP. B MpoTuBEH ciryyal, MpocToTO 1y0aMpaHe Ha BIMCBAHETO HA 3aJ10ra Ha
HOpEeNNpUsITHE — KaTo CJe]l BIIMCBAHETO B THPrOBCKUSI PETUCTBP C€ U3BBPIIM U TaKOBa B
CHEIHAIIHUS PEerHCThp 32 CbOTBETHHUS BHJ aKTHUBH, € Oe3NpeAMETHO, aKO Ype3 Hero He ce
WH/IMBUYaJIM3UPAT T€ — 110 KOHKPETHU TEXHU OeJe3H, C 11T ONPEIENITHETO UM KaTo 3aJI0KEHO
MMYILECTBO JIOPU U CII€J KaTO HalyCHAT npeanpusatueTo. Upes cera AeicTBaiioTo NpaBUiio
[0 HUKaKbB HAYMH HE C€ Mpe/Ia3BaT TPETUTE JIMIa — HATMYMETO Ha 3aji0ra Ha MpeArnpusTie
BeYe MM € M3BECTEH OT BIHMCBAaHETO My IO MapTHAaTa Ha 3aJ0rojareiis B ThPrOBCKUS
PETUCTBpP, TaKa Y€ MOBTAPSIHETO HAa TOBA BIIMCBAHE B CHOTBETHUSI PETMCTHP HE MOXKE /1a UMa

JpYT, pa3inyeH e(exT.

10.4 Unrepecuo e u npemnoxenuero de lege ferenda na crp. 307 na ce BMeHH Ha
nproOpeTaTelisi Ha 3aI0KEHOTO MPEINPUATHE U3PHUHO 33IbJKCHIE 38 OTICIHO YIIPABICHUE
3a [eHsl MepHoJ Ha JeHCTBHE Ha 3amora Ha mpeanpustie. [0 To3u HauwWH mie ce aajie
BB3MOXKHOCT 3a 3alla3dBaHe Ha 00€3MEeYCHUETO OT SBHOTO MY BJIOIIABAHE YPE3 U3IIOJI3BAHETO
My 3a TOracsiBaHC Ha 3aJBJDKCHHS Ha MPHOOPETATeNsl, MPOU3THYAIIUTE OT Apyrara My
JEHHOCT, M3BBH OCBIIECTBSIBAHATA Ype3 MPHIOOHTOTO OOPEMEHEHO ChC 3aJ0r ThPTOBCKO

HpeInpUsITHE.
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I. GENERAL CHARACTERISTICS OF THE DOCTORAL THESIS

1. Topicality of the subject and practical significance of the research

The doctoral thesis is dedicated to one of the types of special charge — the one over

commercial enterprise as a totality of rights, obligations and factual relations.

At present there is no other independent research on the subject, although there are
publications in commentaries, periodicals and textbooks, which review special charges as a
new type of security introduced with the adoption of the Special Charges Act (SCA) —
promulgated with State Gazette No 100 of 22.11.1996, in force as of 01.04.1997. In these
publications, however, enterprise charge is studied primarily as a variety of the special
charges and together with the other types of totalities, without ever being the subject of
independent analysis in view of the specifics of the commercial enterprise and the regime of
charge over dynamic totality, the elements of which circulate freely in the turnover — within
the trader’s ordinary course of business. Simultaneously, in 2016 a number of amendments in
SCA were adopted, which changed the legal provisions concerning the concept and thus
determined the topicality of the subject. The interpretative case-law regarding the issues
related to the legal meaning of sale under SCA of charged property is also of importance and
needs to be addressed in the doctrine — the legislator already paid attention to it with the SCA
amendments in 2016 and the General Assembly of the Civil and Commercial College
(GACCC) of the Supreme Court of Cassation (SCC), in Interpretative Judgment No 1 of 10
Jul 2018 under interpretative case No 1/2015.

The aim of the research is to offer an overall analysis of the theoretical challenges and
the practical issues in the creation and realization of charge over commercial enterprise as
one of the most commonly used securities in contemporary commerce which allows the
chargeholder to enforce on the whole property totality in the event of non-performance of the
secured receivable by the chargor,while the latter preserves the option to exploit freely
(within the respective restrictions set in the law, which will also be analyzed) its enterprise,
and thus to realize income with which to pay the secured principal receivable — when the

charge was created for the chargor’s own debt.

As it is precisely the charge over enterprise used more and more often as a security



for bank credits financing the whole business of the trader, a number of questions regarding
the legal provisions concerning this type of special charge were posed and omissions were
identified therein. That compelled the active intervention of the legislator, who, with the
amendments in SCA in 2016, limited to a certain extent the chargor’s freedom to charge the
enterprise for a second time by introducing the requirement for consent of the first
chargeholder, and in case of a third and subsequent charge — the consent of each one of the
current creditors secured by the same enterprise. Another important issue that has emerged
after more than twenty years of applying SCA is the one about the specification of the assets
of the charged enterprise — the means for that were amended, and with the reform of SCA in
2016 the manner of creation of charge was also amended — through its entry under the
company file of the chargor in the Commercial Register; furthermore, legal significance was
also attached to the entry of the charge over enterprise in the register kept for the separate
assets in it — in place of the list of elements of the enterprise in the charge agreement used
until then. These, as well as many other amendments, including the accumulation of
significant case-law on the application of rules on enterprise charge, determine the necessity
of an updated research on the security. The concept of charge over enterprise gained great
popularity as a security in credit financing as it provides security on the whole property
totality of rights, obligations and factual relations of the trader, through which it carries out
its activity, and the chargeholder should not take care of the protection of the charged
property, as far as it is managed by the chargor — until the commencement of enforcement on
the enterprise as a totality. The possibility for out-of-court settlement for the chargeholder,
without having to seek sanction from courts, as well as from private official receivers (which
right, but not obligation, the chargeholder has), predetermines the use of precisely this
security, often understood as “total mortgage” — encompassing the whole enterprise as a
dynamic totality. Hence the reviewed issues regarding the nature of charge right over
commercial enterprise, its scope, manner of realization and consequences are of great

practical significance.
2. Subject matter and tasks of the research

The purpose of the dissertation is by researching the legal regime of the legal provisions

concerning both the charge over enterprise and the commercial enterprise as a security with



several specific distinguishing features, to draw characteristics of one of the most commonly
used types of charge in practice, by analyzing the main elements concerning security — its
object which is different from all other securities, the content of the charge right and the
procedure and manner of its realization, as well as the consequences from them — for the
trader and with regards to the charged property. The analysis in the dissertation of the
concept necessitates its recognition as one the most significant for the contemporary business
for many various reasons — the clever combination of the interests of the chargor with the
interests of the chargeholder while accounting for the specifics of the subject of the charge
right. It is precisely the latter that is decisive for the qualification of the security as one
without compare here — traditionally it is pointed out that the main advantage of the Special
Charge Act is that it regulates a new type of securities, with which there is no need for
handing over of the possession, but the charge over commercial enterprise is a novelty with
respect to the rest of the special charges as well. That is why in the course of the work it was
accentuated on the nature of the commercial enterprise — the different legal theories about it
were reviewed, and the author supports the theory about the enterprise as an object of the law
being a constantly changing or at least subject to change dynamic set of rights, obligations
and factual relations, the charge over which poses much more challenges than any other

object — subject to a special charge.

The research covers all major issues related to the topic. An important accent in the
present work is the study of the scope of the charge right in terms of two points — the first
one is upon creation of the security through its entry into the Commercial Register and the
possible entries into the respective registers kept for each of the assets that belong to the
enterprise. This entry determines the subject scope of the security in principle as far as it is
possible not to make entry into the respective registers kept for the elements of the enterprise
and the chargor to dispose with them in its ordinary course of business — then they will leave
the enterprise, freed from the charge over enterprise that covers them. The other point is upon
entry of the commencement of enforcement, and it is established which of the charged
property will be enforced with the purpose of satisfying the creditor, as well as the means for
that.

Furthermore, another underlying matter is that of the content of the charge right — the



separate rights of the chargeholder are reviewed in details with the purpose of establishing
the limitations of the creditor’s rights regarding the charged property — the so far bypassed in
the literature matter for the existence of claim against the devastation of the charged property
for the chargeholder to request the chargor to discontinue the actions that devalue the
enterprise, as the opposite would create a risk entirely ungrounded the chargeholder to make
multiple such claims and to interfere in the commercial activity of the chargor, including to

substantially compromise or impede it.

As was pointed out, one of the most important characteristics of the enterprise charge
is the possibility for quick out-of-court settlement for the chargeholder, which, however, is
preconditioned upon the entry into the company file of the trader in the Commercial Register
of the commencement of enforcement. It is precisely the latter register proceedings that are
subject to suspension, through which the enforcement on the charged property is suspended
as a whole — that is why special attention is paid to the questions whether the registration of
the commencement of enforcement is subject to suspension, what the grounds for applying
such measure are, what the procedural order is and which the competent court, in connection
to which the case-law on the matter was analyzed and particular suggestions were made,

including, for corrective interpretation.

The issues related to the various types of transactions with the charged property fall
outside the subject matter of the research, and as a defining criterion was introduced the one
under Art. 7 of the Special Charge Act, as the opposite would mean to analyze case by case
all possible transactions, without accounting for the existence of an express positive
legislation, which defines them as relevant for the charge right.

The dissertation also does not review the matters concerning the procedural legal
matter with respect to the enforcement on charged property under the Civil Procedure Code
(CPC) upon the choice of this option by the chargeholder and other, as far as they fall outside
the scope of the thus formulated topic; for example, the option the envisaged in Art. 517a of
CPC legal possibility for enforcement on a separate part of the commercial enterprise, in
which case it is referred to the enforcement on real estates — through sale on execution. As
there is no direct link to the research, the question what type of acquisition means the sale of
the charged property under SCA is was not reviewed in details, since it is inadmissible to



allow other encumbrances on the commercial enterprise except charge under SCA.

The major academic task in the preparation of the work was formulated as an analysis
of the legislation and provision of suggestions for modernization and perfection of the legal
regime of the commercial enterprise charge, with the purpose of creating a single
systematically regulated legal concept, that would correspond to the market needs and the
necessity of balancing the protection both of the chargor and of the chargeholder acting in

good faith. For that purpose the following academic tasks were researched:

1. Tracing historically the development of special charges in general and of the
commercial enterprise charge in particular — both in comparative legal aspect and following a
thorough historical study of charges under the Bulgarian law which do not require handing

over of possession over the charged property.

2. A broad comparative legal analysis of special charges and the charge over

commercial enterprise — of the legislation in the United Kingdom, France and Belgium.

3. Research on charged assets — the commercial enterprise as a complex property

compound, which even among corporate traders is not entirely identical to their property.

4. Clarifying the legal nature of the charge right over commercial enterprise and its

characteristics.

5. Tracing the scope of the charge right upon its creation and during the validity of

the charge, as well as of the moment of registration for commencement of enforcement.

6. Analysis of the content of charge right — of each separate power of which the

complex charge right of the chargeholder consists;

7. Analysis of the prerequisites for commencement of enforcement, of the suspension
of the registration of the commencement of enforcement — its legal grounds and

consequences.

8. Research separately of each of the three means, established as common, for
enforcement on the charged enterprise — sale of the enterprise as a totality or a separate part



thereof; the enforcement on separate elements thereof and on the income from the

enterprise’s activity;
9. Research on the legal consequences from realization of the security;

10. Analysis of the hypotheses for termination of the charge right — divided by the
author into general and special in compliance with a criterion for that established in the
dissertation.

3. Methods of academic research

Among the main research methods used are the historical, the comparative legal approach

and the legal dogmatic approach.

The analytical research method was adopted towards the existing legislation. The
specific interpretation of the general rules regulating the commercial enterprise and the
trader’s property was deduced in order, for example, to establish what the object scope of the

charge right is.

Using the historical approach, the development of the concept of special charge in
general and of the commercial enterprise charge in particular was traced, making analogies
from Roman Law to the British case-law from the nineteenth century and the contemporary
Model Law on Secured Transactions, which was used as a model for the Bulgarian Special
Charges Act.

The comparative legal approach allows the research on the regime of charge over
commercial enterprise in England as the main representative of the legislation from the
Anglo-Saxon legal circle, while through analysis of Belgian legislation a comparison is
drawn to one of the most modern legislations in the field of special charges on continental
Europe. In the comparative part of the dissertation concerning English law (pp.18-20) a
precise classification of special charge is proposed as fixed or as charge over a totality of
assets, and new criteria for this were researched — thus contradiction is avoided and the thesis
additionally maintained by the author about difference between “fixed” and “floating” charge

as aspect representatives of the generic term “special charge” under Bulgarian law is further



backed up. In the analysis of the term “commercial enterprise” in p. 4.1 of chapter one (pp.
69-72) a detailed research on the topic is offered from the view point of competition law in
the current practice of the Court of Justice of EU — numerous judgments are cited in which
the functional approach was adopted in defining the term enterprise (“‘undertaking”) in the
sense of Title VII Common Rules on Competition, Taxation and Approximation of Laws,
Chapter 1 Rules on competition, Section 1 Rules applying to undertakings — Art. 101 and
Art. 102 of the Treaty on the Functioning of the European Union (TFEU). Special attention
was paid to the judgment of CJEU from March 2019, in which the term “undertaking” is an
object of autonomous interpretation, and contributed to the clarification of the matter in
general — Judgment of the Court of 14 Mar 2019 under case C-724/17 Vantaan kaupunki v.
Skanska Industrial Solutions Oy, NCC Industry Oy, Asfaltmix Oy.

The legal dogmatic approach was also used in the dissertation to review and analyze a
series of opinions supported both in the Bulgarian civil legal doctrine and case-law and in the
foreign, linked to the essence of the charge right and its characteristics.

4. VVolume and structure of the dissertation

The dissertation consists of 316 pages, including table of contents and bibliographical
reference. The bibliographical reference encompasses the 106 cited titles in the work, of
which 88 are in Bulgarian, and the foreign publications are 18. The thesis contains 462
footnotes. It is structured with introduction, three chapters and conclusion, which is part of

chapter three.

1. SUMMARY OF THE MAIN CONTENT OF THE DISSERTATION
Chapter One

GENERAL CONSIDERATIONS

The introduction chapter of the dissertation covers several thematically differentiated parts —
p. 1 deals with the historical development of special charge in general, as well as with the
genesis of the commercial enterprise charge in England; p. 2. makes a comparative legal

analysis of the contemporary legislation in other legal systems; p. 3 is dedicated to the



development of the legislation concerning special charge in Bulgaria, and both the historical
development of special charges and the influence of the Model Law on Secured Transactions
on SCA and the legislation in force were analyzed. P. 4 studies the term commercial
enterprise and its composition — this part of the thesis makes an in-depth analysis of the

juridical characteristics of the charged assets in light of the research and not in general.

In p.1. the historical development of commercial enterprise charge is reviewed in two
directions — special charge in Roman law (p. 1.1., pp. 5-8), as far as, according to the author,
the study of the historical development of one legal concept is not just a requisite of each
attempt of its analysis, but also a possibility for explanation of its characteristics — and
therefore, for solving the problems related to its application, which often depend on these
essential characteristics. It is pointed out that Roman law does not know charge over
commercial enterprise as far as such totality did not exist for its legal framework in view of
the lack of legislation regarding the realization of commercial activity — both for the
companies and the sole proprietor. Since the charge over commercial enterprise is a type of
special charge, that motivated the author to research similar figures in Roman law, such as
mortgage (hypotheca) — a type of real security that arose based on charge (pignus), which,
however, discerns from it. Historically Roman law regulated three types of real securities —
fiducia that included the transfer of right of ownership, which was replaced by pignus, which
involved establishing possession by the creditor, but not transfer of the ownership, and
during the post classical period mortgage (hypotheca) arose as a perfected form of charge,
which form does not require transfer of ownership right or possession, but gives right to the
creditor in the event of default to seize the property — respectively, to establish possession of
the real estate, including against third parties. The views on pignus conventum and mortgage
being identical or similar are discussed, assuming that the similarity consists in the
possibility for creating a real security without handing over possession of the property and
the means for protection of the chargeholder, while the possibilities for charge over future
property, goods in the turnover and homogenous totality are the differences, which could
substantiate mortgage’s independence as a type of security and its similarity to contemporary
special charge. It is underlined that a large part of these characteristics is also inherent for
modern mortgage and charge and justify their distinction nowadays. It is accepted that in its
mode in the post classical period it is precisely mortgage that became the prototype of special



charge as of today, without claiming that mortgage served as the basis for the legislation
thereon. It is also maintained that judging by the reviewed characteristics that legislation is
significantly close to modern-day special charge, including allowing charge over totality. In
conclusion, it is accepted that regardless of whether mortgage is qualified as an independent
type of security or as a manifestation of pignus obligatum, the practical benefits from the
concept are present, and the dispute is of predominantly theoretical significance, especially
considering the contradicting views of authors of different legislations. Based on the
historical analysis a viewpoint is adopted that is maintained in the doctrine that historical
development of real securities consists in the transition from transfer of the ownership right
through its replacement with handing over of possession and keeping ownership, to creating
charge right through the mere consent of the parties. To this it should also be added the
inevitable, in view of the needs of the turnover, broadening of goods that may serve as
securities — from real estates (in mortgage) through charge over dynamic totality, such as the
commercial enterprise, to financial guarantees under the Financial Guarantee Contract Act
(FGCA), which, in the situation of transferred contract for financial guarantee under Art. 2,
Para 2 FGCA, represent the well-known fiduciary transaction from Roman law, mainly

looking for independence from insolvency proceedings in their realization.

Point 1.2 of Chapter One clarifies in details that modern special charge’s mother land
is England, where, during the Victorian era, the new security called floating charge was
recognized as valid in court practice. With a series of judgments in 1870 the courts creating
and applying the law of equity — one of the two English legal systems, together with common
law, recognized the existence of the provided with the special charge new rights of the
parties to the charge. A multitude of judgments of the court are reviewed with which legal
characteristics of the commercial enterprise charge were gradually recognized, and which
determined its contemporary image — the possibility to charge future property, which would
yet become part of the enterprise, as well as subsequently, chargor’s right to dispose with
assets of the enterprise in its ordinary course of business. In conclusion of the historical
analysis it is accepted that the prototype of special charge could be traced in the Roman-law
understanding about mortgage introduced with Justinian’s codification, but claiming that it
determined the content of the term would be unjustified. That would be an overstatement

even with regards to the charge over homogenous totalities. The obviously similar problems
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concerning the need for easy creation of real securities have found similar solutions, while
the differences in the public development are accounted for. The analysis of English courts’
case-law and the doctrine dedicated to them shows that with the charge over commercial
enterprise the aim was, and it was achieved, to decrease the price of credit for traders, since
there was growing interest for that from the business operators. The development of modern
company law, providing the opportunity for unlimited profits against a liability limited by the
investor to a certain amount (in the form of capital interest), is a major factor for the creation
of this modern security. It is so valuable because of its main characteristic that handing over
of the charged property is not necessary, which allows the chargor to exploit the enterprise in
order to generate income, with which to pay its debts, but also because of the scope of the
security — present and future goods, not separate elements, but constantly changing totality of
such, which totality is more valuable than the simple sum of its components and includes
rights and factual relations, such as the goodwill and know-how of the trader, which
independently are not fit to be charged, although they are often the enterprise’s biggest

advantage.

Point 2 of Chapter One (pp. 17-32) contains a comparative legal analysis of the
legislation concerning enterprise charge in other legislations, and special attention is paid to
English law because of its decisive role as primary source of the legislation, including
because of its impact on the Model Law on Secured Transactions. The development of the
applicable legislation in Bulgaria is the object of research in point 3, Chapter One (pp. 32-
50), where, apart from the historical development of special charges in the country, it is
accentuated on the crucial impact on SCA of the Model Law on Secured Transactions, and
certain solutions which were adopted in SCA from the Model Law are reviewed, and also it
is argued why other legal constructs were not adopted by the Bulgarian legislator. Point 3.3.
studies the sources of legislation — it clarifies which sources of law are applicable and which
of their provisions; for the charge over enterprise the rules on charge over totalities are also
relevant — thus Art. 21, Para 9 of SCA, in the application of which the differences between
assets should be considered — the commercial enterprise is a totality of heterogeneous
elements, unlike the totalities under Art. 4, Para 1, point 8 of SCA — they are totalities of
homogeneous elements — only receivables, only machinery and equipment, only

dematerialized shares or shares in collective investment schemes. It is accepted that the rules
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for these homogeneous totalities should be applied, but respectively, while considering the
differences between the two legal concepts, which make part of the rules on totalities
irrelevant. It is stressed on that, along with SCA the concept is also regulated in special
subordinate legislation — the Rules on Structure and Activity of the Central Register for
Special Charges (CRSC) with the Ministry of Justice, which contain predominantly rules on
registration of the charge, concerning assets for which CRSC is a secondary register, and
Ordinance No 1 of 14 Feb 2007 for Keeping, Storing and Access to the Commercial Register
and the Register for Non-Profit Legal Entities, which settles the keeping, entries and strike-
offs of the primary register for the charge over commercial enterprise— the commercial
register and the register for non-profit legal entities, kept by the Registry Agency. The
Commercial Act is studied as another important source of legislation regarding charge over
commercial enterprise — different provisions thereof are of significance depending on their
subject scope, which includes public relations concerning charge — regarding the charged
assets, the legal situation of the chargors, which must have trader’s capacity, the regulation of
a “separate part” of the enterprise and the regime of commercial transactions, which has to be

substantiated as applicable for the enterprise charge agreement.

The next part of the general considerations subject to research in Chapter One is
thematically set up and independent from the previous three — point 4 analyzes the term
commercial enterprise (undertaking) — its juridical characteristics, its quality as object of law,
restrictions from similar legal concepts, and reviews its components in details, stressing on
those assets and liabilities that are subject of dispute, or for which there is a lack of clear
position in the doctrine whether they belong to the enterprise or not.

All of the more significant theories on the nature of commercial enterprise are
discussed exhaustively (pp. 51-57) — the enterprise as subject of law other than the trader; as
an independent target property; according to a third theory it is a legal totality; other authors
believe it is a factual totality; there is also a view on the enterprise as a new type of totality;
the enterprise classified as a fact without legal significance; for other authors the enterprise is
non-material good, and the objective theory reviews it as a separate legal object over which
the trader has ownership right; another view is also argued — that in relation to the
commercial enterprise the trader has ownership right which is different from that over the

12



separate elements of the enterprise, which is characterized as a new ownership right of a
superior property — the right of organized ownership. In order to determine whether a totality
is object of law, the adoption of doctrine criteria is substantiated, one of which is the
commercial enterprise — point 4.1.1.2 on p. 57 through 67 argues which they are — the first
criterion is about the fitness of totality to be object of sale which is not a sum of multiple
conveyancing transactions for each of the assets, but has an independent subject — the
inheritance as a totality relatively separate from its composing elements. The second criterion
is the existence of independent subjective right over that totality. For the purposes of the
research it is accepted that this criterion should be supplemented — it should cover the whole
possibility the totality to be object of transactions, including of conveyancing deals, as well
as of charge over commercial enterprise, for example, as far as the positive legislation
concerning the concept, adopted after the publication of the cited articles, necessitates
precisely that. The legislator’s evaluation of the enterprise as an undivided subject of
transaction is evident from the introduction of one and the same requirement to the form of
the transaction, as well as from the lack of requirement for specification of the elements of
the enterprise — i.e. the definition in Art. 15 of the Commercial Act (CA) of commercial
enterprise as a totality which does not need further specification and criteria in the particular
case. Detailed argumentation is given in support of the thesis for regulation of the enterprise
as an undivided legal phenomenon, different from its composite elements — a characteristic
pointed out as decisive for imparting the quality “independent legal object” of the trader’s

enterprise.

Chapter Two

CHARGE RIGHT OVER COMMERCIAL ENTERPRISE
1. Object of the charge right

Point 1 of Chapter Two clarifies that the charge right created with the entry of the charge into
the commercial register, under the electronic company file of the chargor, covers the totality
as such, despite its heterogeneous nature, and it is precisely the totality that is charged and
not its separate components. As far as totalities fit to be charged under SCA are dynamic and

for that reason characterized by their variable content, the constant is the existence of the
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totality, without its particular content being definitive for the existence of the charge right
over it. Only with the entry of commencement of enforcement on the homogeneous totality is
its dynamic nature restricted, but only with regards to the possibility for disposition with
elements thereof, without preventing the spreading of the charge right over the newly entered
assets. It is argued (p. 107) that, despite the new rule of Art. 21, Para 3 of SCA for achieving
enforceability of the enterprise charge over the separate elements of the enterprise through
the entry of precisely that charge in the registers kept for assets, it is not that numerous
charges are created on each of the elements, but one single special charge encumbers them —
on the totality to which they belong. It is maintained that the charge over a separate part of an
enterprise is admissible, but the possibility for charge over shares of the commercial
enterprise is denied (p. 109 — 112), as well as that there is no impediment in the charged
enterprise to be included assets which were already encumbered with securities in favour of
other creditors or with other securities in favour of the same chargeholder — for example,
mortgages on real estates of the enterprise, real charges on things and securities, special

charges on separate elements of the enterprise, etc.

The right of the trader, holder of more than one enterprise, to charge over one of them
Is substantiated, and suggestions are given de lege ferenda regarding the need for amendment
of the legislation concerning the keeping of the commercial register regarding express

provision for entering transactions with one of the several enterprises of the trader.

It is maintained that the legal ground for such express entry of transaction with one of
the several enterprises of the trader would be the respective constitutive juridical fact — in this
case, the agreement for charge over commercial enterprise, in which, however, the charged
assets should be specified as a totality fit to be separated from the rest of the trader’s
enterprises — for example, the respective commercial site, production capacities, commercial

activity on a particular territory, etc.
2. Parties to the agreement for charge over commercial enterprise

The exposition in point 2 of Chapter Two clarifies the positive prerequisites in order to have

the legal possibility to create charge over commercial enterprise.
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Although at first it seems that the acquisition of trader’s capacity is sufficient for
providing a possibility for creation of charge over enterprise, no matter whether the entity is
registered as trader in the Commercial Register, it turns out that for an individual trader, who
could acquire trader’s capacity under Art. 1, Para 1 and Para 3 of CA even before it is
registered in the Commercial Register as a sole proprietor, it is of significance to clarify
whether the lack of such registration impedes the creation of charge over enterprise, because
the sole proprietor would have become such even if there were no entry into the register at
all, since the registration is not e prerequisite for the application of Art. 1, Para 1 and Para 3
of CA. In view of the imperative nature of the provision of Art. 2 SCA, which provides for
creation of charge through registration of the charge agreement in the Central Register for
Special Charges or in “another envisaged register”, which in this case is the Commercial
Register, it is assumed in the dissertation that trader’s capacity acquired before the entry into
the Commercial Register is not enough to charge the sole proprietor’s enterprise — it is
necessary to register the agreement under the electronic file of the trader in the Commercial
Register, and if there is no file, the enterprise may not be charged. This is crucial significance
of the entry into the Commercial Register not for the acquisition of trader’s capacity under
Art. 1 Para 1 and 3 CA, but for creation of charge over the enterprise of the trader who is not

registered in the register.

The requirements for the chargeholder are discussed in short — it is sufficient the
creditor to have independent legal personality (as well as to have legal capacity if an

individual) in order to conclude the charge agreement.

A chargeholder may become both a trader and a subject of civil law — natural person,
non-profit legal entity, law offices, municipalities and other subjects of law for which there is

no ban for that in special acts regulating their status.
3. Secured receivable

Several issues concerning secured receivables are reviewed as far as charge right is accessory
right and the arising of charge right is determined by that of the receivable under the
principal legal relation (pp. 124-127). The principal receivable may be determined in specie

or in genere, conditional or future, pursuant to Art. 5 SCA, where in the latter case the charge
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will take effect as of its creation.

The secured receivable may be with modalities, the existence of which does not
impede the arising of the charge right, while its arising may be conditioned upon suspensory
conditions. Pursuant to the rule of Art. 153 of the Obligations and Contracts Act (OCA), if
there are several charges or mortgages on a thing, the creditors are satisfied preferentially in
the order the charges and mortgages were created, even though the secured receivable did not
arise upon their creation. Hence a proposition is substantiated that the security created
through registration of the charge over enterprise will enjoy the order of registration of the
charge, despite the fact that as of that moment the secured receivable did not exist. On p. 125
a conclusion is drawn that a secured receivable subject to registration as a separate
circumstance, other than the amount for which the charge was created, may be other than
pecuniary. The division of the separate groups of circumstances allows not only description
of firstly, the receivable, and secondly, the amount of the receivable, as is the purpose of the
specified provisions, but also provides the opportunity to secure to a certain amount of
money a non-pecuniary receivable. This is so because in the realization of the charge over
enterprise the chargeholder will receive not actual performance, but compensatory
consideration, which is an amount of money for which the chargeholder will enjoy special

privilege.
4. Creation of charge right

The creation of charge right is reviewed in point 4, and the elements of the set of facts are
reviewed — the conclusion of agreement for charge over enterprise after adoption of the
respective resolutions by the management bodies of the corporate traders and the entry into

the Commercial Register.

It is discussed that if the chargor is a partnership, the consent of all partners is
required — in writing, with notary certification of their signatures, and in the case of limited
partnerships with share capital, a resolution of the general partners taken unanimously in
writing with notary certification of their signatures and a resolution of the General Assembly
of the Shareholders passed with majority of three-fourths of the represented shares with

voting right. For the creation of charge over the enterprise of a limited liability company a
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resolution of the General Assembly of the Shareholders with a majority of three-fourths of
the capital is required, and if the chargor is a joint-stock company, the resolution for that has
to be adopted with a resolution of the General Assembly of the Shareholders with a majority
of three-fourths of the represented shares with voting right, and in the case of issued shares of
different classes, the resolution is passed by the shareholders of each class. If, despite the
legal requirement, no resolution is adopted by the competent company bodies and the co-
operation bodies with the required majority, the charge agreement will be valid and will give
rise to legal consequences — for the joint-stock company this follows from Art. 236, Para 4 of
CA, and for the partnerships and limited liability companies — by argument from
Interpretative Judgment No 3 of 2013 of the General Assembly of the Civil and Commercial
College (GACCC) of the Supreme Court of Cassation, in which it is accepted that the
resolution of the General Assembly of the Shareholders is an internal company act, which
has no effect with regards to third parties and the lack of which does not impart the
transaction, concluded by the person representing the company, the effect of acting without
power of representation. The co-operation may charge its enterprise even if the required
under Art. 21, Para 2, point 6 of the Co-operations Act resolution of the Management Board
is not adopted — the text concerns charge over fixed assets, and for that reason, in view of the
fact they belong to the charged commercial enterprise, the envisaged situation also covers the
creation of charge over enterprise. As far as the chairman of the co-operation is its body
representative, his declaration as such in the required by the law form of agreement is
sufficient for the creation of charge over the co-operation’s enterprise, and the lack of
resolution of the managing body does not affect the validity of the created charge — by
argument of the similar Interpretative Judgment from 10 May 2018 under case No 4/2016 of
GACCC rendered for unification of the practice regarding the application of Art. 15, Para4,
item 10 and Art. 26, Para 3 of the Co-operations Act.

After an analysis of the amendments in SCA from 2016, arguments are presented for
the adopted approach for constituent effect of the registration, which approach was
introduced with the purpose of avoiding antedating of charge agreements and causing
damages to creditors acting in good faith. It is also pointed out that the circumstance subject
to registration is the charge over enterprise, and the juridical fact from which it ensues is the
agreement for charge over commercial enterprise, as evident from Art. 66, Para 3, point 6 of
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Ordinance No 1.
5. Validity of the registration of charge over commercial enterprise

In this part the necessary attention is paid to the validity of the charge registration, and the
entries into the commercial register and the entries of the charge into the respective registers
kept for separate elements of the enterprise, in which subject to registration is not charge
over these assets, but the charge over the enterprise from which they are part. It is suggested,
on the occasion of the discussed contradictory case-law, that in case the charge over
enterprise is entered into CRSC as well, the latter will be void, as far as charge over
enterprise and of company shares are not supposed to be entered into this register, since the
Commercial Register is “the envisaged other register” - this is expressly provided for in Art.
21, Para 1 SCA. The conclusion is indisputable also in view of the disjunctive conjunction
“or” in Art. 2, Para 1, pursuant to which charge is created through registration in CRSC or in

another envisaged register.

The entry of the charge in the commercial register also has proclamation effect, which
is clarified in the dissertation, as well as effect of enforceability. The interesting question is
reviewed of whether the entry into the Commercial Register of the charge over the trader’s
enterprise, which, as was pointed out, has right-constitution significance, enjoys the effect of
public confidence. The author accepts that there are no grounds for a positive answer to the
question in view of the circumstance that with the entry of the creation of the charge over
commercial enterprise the charge right arises. If it does not exist, however — for example,
because of invalidity of the charge agreement, or because the principal receivable under the
valid charge agreement has not arisen, a third party acting in good faith may not rely on the
registered circumstance and deem that the charge right arose for them. A similar approach
would give legal effect to the entry of the charge, which would contradict the entire approach
of the legislation on real securities — the entry into a public register, in view of the effect of
public confidence in that entry, to cure a defect of the registered circumstance — the lack of
duly arisen charge right from the abovementioned example. It is argued in details (pp. 132-
135) why the registration in the secondary, special, registers, which are kept for separate
elements of the enterprise - the notary books for real estates, the Central Depository for
dematerialized securities, the registers of the Patent Office for intellectual property rights,
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etc., is of no significance for the arising of the charge over commercial enterprise in view of
the express wording of Art. 2 SCA, but gives rise to enforceability of chargeholder’s rights

also with regards to the respective asset for which it was registered.
6. Legal nature and characteristics of the charge right

Part 6 of Chapter Two studies in details the legal nature of the charge right as a type of
subjective right. The charge over commercial enterprise is classified as real security of a
receivable over commercial enterprise or a separate part thereof, created by a chargor trader
who is holder of the rights over the enterprise and its elements, over which security the
chargeholder may realize its rights independently out of court or under CPC - for sale of a
separate part of the enterprise or of real estate, and will be satisfied by preference from the
enterprise’s income or from its price upon its sale as a totality or of separate elements of it.
Hence charge right is qualified as arisen based on an agreement between the parties — a
property, transferrable, accessory, undividable, security, substantive subjective right, in
combination with a privilege of procedural nature, which right is absolute and provides the
chargeholder with the opportunity to be satisfied out of court by preference from the business
income of the charged enterprise or its price upon its sale as a totality or of separate elements
thereof. Charge right is a complex substantive subjective right because it consists of several
separate legal possibilities, which in their totality make it unified content.

It is stressed out how important the circumstance is that, unlike other real securities,
due to the specifics of the charged property, the charge over enterprise authorizes the creditor
to enforce on the whole set of rights of the debtor and not only on separate elements thereof,
as is with all other real securities — charge under OCA and commercial charge, mortgage,
financial guarantees under the Financial Guarantees Agreements Act. In corporate traders
this means cashing down of the larger part of their property with a single means for
enforcement by one creditor, which means is also out-of-court — the sale of the whole
enterprise. The above said is a major distinction in the characteristics of the charge right in
comparison to any of the other types of securities, including the other types of special charge
— none of the other special charges provide such right for the chargeholder to realize the
security in a way that affects such large part of the chargor’s property, such as is the

commercial enterprise in corporate traders, and a respective separate part thereof in the case
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of sole proprietor. Even in charge over enterprise of a sole proprietor, despite the distinction
of the enterprise from the rest of his property, the chargeholder again has the right to cash
down on this totality of his assets, used for the realization of his business, which right does
not exist with the rest of the securities. The effect of the employment of the charge right
through sale of the whole enterprise of a chargor who is corporate legal entity is not
unknown to Roman law — it is similar to the one from the enforcement on the property of the

debtor under praetorian law from the mid of the last century B.C.

The charge right has indisputably accessory nature, and its arising and termination are
function of another, principal right — the receivable of the creditor which is secured, in
connection to which on p. 149 this leading characteristic is analyzed. The accessory nature of
the right is expressed in its unidirectional dependency on and subordination to the principal
right — the secured receivable, the changes in the two of which always reflect on the charge
right as well — the latter arises not only after conclusion of the agreement and entry of the
charge into the Commercial Register, but also after arising of the principal receivable, if that
does not precede the entry. Therefore security may cover both in genere determined and
future property, and created for individually or in genere determined, as well as conditional
or future receivable, and the non-fulfilment of the condition or the impediment of the arising
of the receivable lead to impossibility for the arising of the charge right, regardless of the
registration in the Commercial Register. The right under the security is employed by the
chargeholder in the event of non-performance of obligation under the principal legal relation
under the charge agreement, including in the event of arising of the prerequisites for
acceleration of the principal receivable, where the settlement of the secured debt leads to the

termination of the charge right as well.

The indivisibility of the charge right is immanent characteristic of real securities as
evident from Art. 136, Para 4, OCA and Art. 5, Para 2 SCA: according to the latter provision,
the charge secures the receivable and all interests and penalties on it. Similar to the liability
under Art. 150, Para 2, OCA, of the successors of the debtor, who share the debt, is the
indivisibility of the security charge over enterprise — pursuant to Art. 21, Para 6, SCA, unless
the chargeholder, who consented to the restructuring, and the chargor agreed otherwise in the
event of restructuring of the chargor through division and partial division and through change
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of the legal form, the charge over commercial enterprise follows all newly established
companies. For that reason in the dissertation it is accepted that the whole enterprise serves
as security for each part of the creditor’s receivable — up to the amount specified in the
charge agreement, respectively registered under the company file of the chargor in terms of
amount of the liability, including in case of non-pecuniary liabilities under the principal legal
relation. When chargors who are legal entities are concerned, in view of the specified
coincidence between their property and their commercial enterprise, this is a consequence
also from the general rule under Art. 133, OCA, but the indivisibility in this case is expressed
in that the charge would be settled only after the full satisfaction of the creditor as a secured
creditor with special privilege under Art. 136, Para 1, Point 4 OCA, i.e. each part of the
receivable is secured with the charge over the whole totality or part thereof. Moreover, this
indivisibility is the decisive motive to regulate, in special charges, the transformation of the
charge right, when disposing with the charged property or upon its loss, over its prices or
over the compensation received for it, respectively over what the chargor received for its
alienation, as well as over the equivalence of these properties or the equivalence of the

charged property when it may not be separated from the rest of the property.

The thesis is adopted that right in rem is set up as absolute solely in order to be
employed in accordance with its substantive content; the same conclusion could also be made
for the right of the chargeholder, secured with charge over commercial enterprise, without
that qualifying it as right in rem. It is maintained on p. 151 that the absolute nature of charge
right is contained in its enforceability in the cases provided for by the law — both in terms of
the chargor and with regards to the other creditor of the chargor and the third parties
assignees of the whole enterprise or elements thereof, in case that, in terms of the latter,
charge was entered into the registers kept for them, and the chargor did not give its consent
for the transaction, which does not fall within the situation of Art. 7, SCA. That is why the
arguments whether charge right is right in rem (which are traditional with regards to
mortgage right and charge right over chattel in real charge) are assessed by the author to be
not of much practical significance because the secured assets are a totality, which in its own
is not a thing, nor does it include only things. Point 6.3 reviews the question about the scope
of charge right, and two points are seen as relevant here — the first is before commencement

of enforcement, upon creation and during the validity of the charge agreement, and the
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second, after registration of the commencement of enforcement.

Upon its creation the charge covers several categories of elements — firstly, those
enterprise elements for which respective special registers are kept and for which registration
of the charge was made in them; secondly, elements for which the registers are kept, and no
registration is made; thirdly, elements of the enterprise for which no special registers are
kept. It is concluded that the entry of the charge in the special registers for the assets does not
cause the arising of the charge right, which exists over the charged property even if the
register was not entered into the special register. Thus, in order the charge right to encompass
the whole commercial enterprise, it is enough the charge to be created through registration in
the Commercial Register, whereby, for the arising of the charge right over the separate
assets, it is of no importance whether registers are kept for them or not, as well as when there
are such registers for the set of facts of the creation of the charge right, it is irrelevant
whether the charge was entered into them. Even in the cases when special registers exist for
the respective elements of the enterprise, and the charge was registered in them, a transaction
with the elements under Art. 7 or with the consent of the creditor under Art. 8 SCA will lead
to termination of the charge right, in view of the element leaving the totality which is
charged. If, however, in the event of secondary registrations, the transactions with the assets
do not fall within the situations of Art. 7 or Art. 8 SCA, the charge will encumber them even

after their separation from the totality, regardless of who their owner is.

Furthermore, it is pointed (p. 165) that the charge over enterprise covers the elements
contained therein upon its creation, as well as that it will encompass the acquired ones after
the registration of the charge under the company file of the chargor in the Commercial
Register. The charge right also covers the new elements ipso facto — with the acquisition of
the ownership right over them, or when the chargor becomes their holder in another way; for
example, in intellectual property rights, by achieving the respective protection of the good
through patent, trade mark or invention registration. In order to produce legal effect in
respect of these assets, acquired after its creation, the charge has to be entered into the
respective registers kept for them, if any. That is, along with the original entry of the charge
into these registers, there should also be current ones updating the scope of the charge right —
upon acquisition of new elements, for which the registers are kept, if the chargeholder wishes
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its charge to be enforceable on the assignees of the respective elements of the enterprise.

It is underlined in the dissertation (p. 167) that the registration of the commencement
of enforcement on charged property passes into possession of the chargeholder, and it has the
right to take measures to preserve it, to manage and to sell it. The charged commercial
enterprise at this moment includes all assets which are a part thereof, regardless of whether
secondary registers are kept for them, and if they are, the entry or non-entry into them is also
irrelevant. Along with the rights, obligations and factual relations that belong to the
enterprise, the charge right also covers those elements for which there are respective
registers, in which the charge of the enterprise is included, and with which the chargor
realized transactions outside its ordinary course of business without chargeholder’s consent,
as a result of which transactions third parties acquire rights over the charged property which
are incompatible with the charge right. Although they left chargor’s patrimonium, as is
typical for transactions through which the third party acquires rights over the security
incompatible with the charge right, the respective objects of the transactions continue to be
encumbered by the charge of the enterprise by virtue of Art. 21, Para 3, SCA.

7. Content of the charge right

Point 7 studies in detail each of the powers of the chargeholder, which determine the
appearance of the charge right — to be informed of the status of the security, to announce
acceleration of the principal receivable, not to allow further charges, to prevent enforcement
by subsequent charge, to undertake measures for preservation of the enterprise and finally, to
establish possession of separate elements of the enterprise, to realize the security and to be
satisfied by preference from it.

The particular manifestations of the power to be informed regarding the status of the
security are settled in Art. 9 SCA, and are the following — first, the right under Art. 9, Para 1,
point 4 to be informed in writing by the chargor for all legal and factual actions leading to
transfer or arising of rights of third parties over the charged property, or to change in its
identity, as well as to be provided with copies of the documents certifying the transfer or
creation of the rights. When charge of enterprise is concerned, to which this general rule is

applicable, the chargeholder should have the right to require information for all legal and

23



factual actions which concern the enterprise, but also its elements. As far as, however, the
enterprise is a dynamic totality, requiring information for each dispositive transaction with
asset of the enterprise, including goods, materials and raw materials, especially if the chargor
deals with production or commerce, would be overburdening for the chargor and unnecessary
for the chargeholder. It would be more appropriate the said provision to be interpreted
correctively for charge of enterprise, and the notifying in writing to concern transactions with
the enterprise or parts thereof. The charge agreement may envisage a materiality threshold
when the legal and factual actions affect elements of the enterprise, and only upon its overrun
to apply the rule of informing in writing of the chargeholder. Secondly, the chargeholder’s
power to receive information is settled legally through the chargor’s obligations under Art. 9,
Para 1, Point 2 to inform the chargeholder for all damages or attacks to the charged property,
as well as under point 3 — for all proceedings which concern it. The third reviewed
manifestation of that power is addressed, according to the author, in Art. 10, Para 6, SCA,
which provides that, based on an excerpt from the register for the special charge, the
chargeholder has the right to receive from the authorities and the third parties which hold,
keep or maintain records of the charged property information regarding it which accessible

for the chargor.

The power to announce acceleration is among the chief means for protection of the
chargeholder who is not in possession of the charged property. Despite the lack of express
requirement in the law, it is accepted in the dissertation that the non-performance only of a
material obligation of the chargor for preservation of the commercial enterprise may be
grounds for commencement of enforcement by the chargeholder. Only in that case would it
be justified the charge to be realized, which realization is for chargeholder’s protection, for
whom there is risk to fail to realize the security due to non-payability of the principal
receivable. To assume that each type of non-performance of any obligation of the chargor
may lead to lawful enforcement on the enterprise, means to create legal conditions for abuse
of right by the chargeholder, and for that reason only the material non-performance of
material obligation of the chargor may be grounds for announcement of acceleration of the
principal receivable secured with the charge. It is also argued that the violation not only of
the legal, but also of the contractual obligations of the chargor may serve as grounds for the
chargeholder to realize the security.
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It is concluded in the dissertation that for the realization of the charge over enterprise
created in favour of a bank for its receivable under a bank loan, there are no other additional
prerequisites, such as notifying the debtor or chargor outside the specified in SCA — the entry
of the commencement of enforcement and sending a notification under Art. 33, SCA to the
chargor, which however concern the procedural actions for enforcement on the security, and
do not presuppose the due announcement of acceleration for the principal receivable. This
matter is reviewed in the light of the case-law of GACCC of the Supreme Court of Cassation
— Interpretative Judgment No 4/2013 rendered on 18 Jun 2014, under interpretative case No
4/2013 of GACCC of SCC — point 18 regarding the legal significance in the payment order
proceedings of the notification of the debtor for acceleration of the debt accepts that,
pursuant to Art. 60, Para 2 of the Credit Institutions Act, it is necessary, before the filing of
application for order of payment to be issued, the creditor to have informed the debtor that
the creditor will deem the whole credit or the unsettled part thereof for accelerated. That
makes it interesting to study the question whether it is necessary such requirement to be
observed when commencing to enforcement by the chargeholder who is a bank, and whose
receivables stem from bank loan agreement and are secured with charge over enterprise, and

a negative answer is justified.

The chargeholder does not have the right to interfere in the management of the
charged enterprise or to require through court the chargor not to worsen the enterprise due to

the many specifics of the security, which discern it from the rest of the real securities.

Further on, it is expressly denied the right of the chargeholder to claim protection for
the charged property against devastation requesting the chargor to discontinue the actions
devaluing the enterprise, since otherwise a risk would arise, entirely unjustified, the
chargeholder to file numerous such claims, interfering in the chargor’s business, including to
materially compromise and prevent it. Should the creditor decide that there is material non-
performance of contractual or legal obligation of the chargor, which is not minor (such as to
provide copies of documents concerning disposition with assets of the enterprise), the
chargeholder has the right to announce acceleration and to commence enforcement, including
to appoint manager of the enterprise to exercise possession over the security, and thus to

protect its condition from worsening. This solution is also motivated by reviewing the
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possible means for damaging the enterprise, from which it is concluded that in order to make
an assessment whether a given legal or factual action does damage the security, the
chargeholder has to analyze and evaluate each separate action as profitable or not — a
requirement which is difficult to fulfil when it concerns specific types of business. Besides,
in order to make that assessment of the impact on the enterprise, the chargeholder must have
access to the commercial books and information about each transaction, which would
significantly impede both the chargor and the chargeholder, whose interest is not to supervise

the chargor’s business, but simply to get its receivable.

A well-deserved attention is paid to one new power of the chargeholder, settled in
SCA, after the amendments in 2016 — in Art. 14, Para 1 rules were introduced for the
registration of each subsequent charge of the same property — they provide that the consent
of the preceding chargeholders is necessary, and that rule is also applicable for charging an
asset included in a charged commercial enterprise under the conditions of Art. 21, Para 3.
Essentially, this is a restriction introduced for the first time in SCA of the right of the chargor
to create subsequent special charges — this is now impossible, unless the preceding
chargeholders give their consent. Such consent is necessary in case a special charge is
created over enterprise for each subsequent charge of the enterprise, as well as for subsequent
special charge of a separate element of the already charged enterprise — when a registration
was made for such element under Art. 21, Para 3 in the special register for this type of assets
of the charge over the enterprise where the asset is included. Different considerations are
reviewed in support of the new rule, and a conclusion is reached about its imprecision, which
has the effect of restricting the right of the chargor to an extent disproportional to the aimed
benefit. In connection to that it is proposed de lege ferenda — for perfecting of the legislation,
to be provided that it is of no legal significance for the subsequent charges if there is consent
from those creditors whose charge rights are unenforceable with respect to the preceding
charge creditors, i.e. of significance is only the duly given consent, respectively lack thereof,

of the creditors whose charge was duly created.

It is also argued that the introduced limitation for subsequent charge without the
consent of the preceding creditors creates conditions for abuse of right by the chargeholder
through the unlimited possibility for refusal of subsequent charge, and, as a counterbalance
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of the described negative consequences, no positive result can be pointed out that would
justify the application of the rule of Art. 14, Para 1, sentence 2. As far as the exercising of the
right of a chargeholder to refuse to give consent for subsequent charge over the same charged
property is not regulated in SCA in any way, including by introduction of abstract criteria
when it may not be exercised, the assessment for its unlawfulness will be significantly
impeded, which would facilitate its exercise in a manner which does not correspond to the
social functions of the right — to protect the creditor form worsening of the security. Indeed,
the chargor may rely on that when the court establishes abuse of rights and damages for the
chargor as a consequence thereof, that will be grounds to incur tortuous liability of the
chargeholder, but for that purpose it has to be proved that the chargeholder was not acting in
good faith, the burden of proof for which lies with the chargor. The said makes the task of
the chargor to find legal protection for its rights almost impossible because there is no way to
make the chargeholder give its consent, and is left only with the right to seek compensation
for damages, but even if compensation is adjudged, it will be hard to establish and prove the
amount corresponding to the actual damages caused, especially when they are lost profit; for
example, from impediment of receiving another loan funding and realizing strategic for the

chargor projects and transactions.

In conclusion, it is accepted that, as a result of the amendments in SCA in the part
concerning commencement of enforcement and the introduction of a requirement for consent
or satisfaction of the preceding chargeholders, the restriction for subsequent special charge
under Art. 14, Para 1, sentence second and third should not be applicable to charge over
commercial enterprise because for the particular totality it is irrelevant and does not change
the legal status of the first and in general, of the preceding chargeholders. However, as far as
the positive legislation does not contain exception from the restriction for this special type of
security, de lege ferenda such should be introduced, in order to reflect the distinction
between the commercial enterprise as a business unit being an independent object of charge,

on the one hand, and all other objects under Art. 4, SCA, on the other.
Chapter Three

EXCERCISE AND TERMINAITON OF THE CHARGE RIGHT ON COMMERCIAL
ENTERPRISE

27



In the conclusive chapter the focus is on the realization of the security — the conditions for
commencement of enforcement are discussed, and the positive and negative ones are
discerned. Among the former are the registration of charge over enterprise and acceleration

of the principal receivable which this charge secures.

It is accepted that in order to commence enforcement on the enterprise, several
negative preconditions should be met — that there should not be initiated insolvency or
stabilization proceedings with regards to the chargor, as well as enforcement proceedings
under CPC or the Tax and Social Security Procedure Code (TSSPC) on the charged property.
It is precisely the latter term, used in Art. 10, Para 3 and Art. 32a, Para 1, that is the object of
attention — for clarification of the content of the specified requirement — answer is given to
the question what is meant by “charged property” when there is charge over enterprise — the
enterprise as a whole, its separate elements and its belonging elements or all of these objects.
The registration of the commencement of enforcement on the charged property will not lead
to the possibility for enforcement on these separate elements of its content, at which
enforcement is directed under already initiated enforcement proceedings, both under CPC
and TSSPC - real estates, chattel, receivables, company shares, dematerialized securities and
securities in paper form, etc. Thus the chargeholder may realize the security, but the
respective assets for which proceedings under TSSPC or CPC have already begun will not
fall within it and will not be object of enforcement. Under TSSPC enforcement may not
begin against the charged property or a part thereof because the code does not provide for
such enforcement means at all. The enforcement over the whole enterprise under CPC is also
impossible — Art. 517a contains the legal possibility only for enforcement on part of the
enterprise under Para la of the Additional Provisions of CA, and with that provision the

official receiver has the right to sell the part, but not the whole enterprise.

Furthermore, point 3 of Chapter Three outlines as a main problem the registration of
the commencement of enforcement, the suspension of the registration in the Commercial
Register and its legal significance — impediment of the realization of the security in general.
Multiple judgments and opinions in the doctrine are analyzed, and particular grounds are
proposed to be applied in the future by the courts for lawful suspension of the registration of
commencement of enforcement. In the said (on p. 239) it is concluded that by itself the
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suspension of the registration of commencement of enforcement on charged under SCA
commercial enterprise is an admissible measure. It, however, cannot be applied to properties
charged under Art. 629a and Art. 630 of CA as a consequence ipso facto of the referring to
the court of application for initiating insolvency proceedings, respectively of the initiation of
the proceedings. Our positive law does not settle such general consequence of the initiation
of the proceedings, but SCA expressly contains special rules when it is admissible to impede
out-of-court enforcement. It is precisely the latter, however, that also determines the
inadmissibility of the suspension as a measure under Art. 536 of CPC, as far as it is not
possible through the application of rules from the procedural act concerning the register
proceedings regarding the entry into the commercial register to achieve effect denied by the
legislator in principle to the register proceedings for the registration of circumstances

regarding the special charge.

The suspension of the registration of commencement of enforcement has as a
consequence suspension of the enforcement itself under SCA, and is settled by the legislator
as a function of contestation of the receivable or the charge right under Art. 439 of CPC in
connection with Art. 36 of SCA. In relation to that a view is adopted that suspension of the
registration is admissible any time when its purpose is securing a particular claim, both filed
and future, including claims from the insolvency administrator (or creditor of the insolvency
in the event of inaction of the administrator) under Art. 646 and Art. 647 of CA. That is why
the application under Art. 390 of CPC with request for imposing security for future claim
under Art. 36 of SCA through the interim measure “suspension of registration of
commencement of enforcement in the Commercial Register” or the express such request
under Art. 389 of CPC in the event of pending proceedings before the court, would also be
admissible. The admission of the measures, however, should be allowed only after the
assessment of whether the prerequisites under Art. 391 of CPC are present, and a proposition
is made de lege ferenda for a provision in SCA of a requirement for providing equal
guarantee by the applicant that would secure all other interested parties in case of abuse of
the right. It is stressed that the court to which the request for such protective measure was
referred should consider to what extent the immediate in principle (after the two-week term
has expired) out-of-court enforcement on the charged property is affected by balancing the
suspensive effect with a requirement for substantial guarantee by the applicant.
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The significance of the entry of the commencement of enforcement into the
Commercial Register is clarified on p. 242 — apart from in the possibility to enforce after the
expiration of the two-week term from the registration pursuant to Art. 37 SCA, also in the
determining of the elements of the charged commercial enterprise on which the chargeholder
will have the right to enforce — regardless of which of the means for realization the
chargeholder will choose. On the grounds of Art. 21, Para 3 SCA in connection with Art. 7
and Art. 8, Para 4, SCA, it is accepted in the dissertation that the charge right will encompass
the following categories of rights and assets: firstly, the elements belonging to the enterprise
as of the date of entry, regardless of whether there are secondary entries for them in the
special registers kept for them. Secondly, these are the elements of the enterprise which are
already alienated by the chargor through transactions which are outside the circle of its
ordinary business (Art. 7, SCA) and for which the chargeholder did not give its consent
under Art. 8, Para 4 SCA, for which elements upon the creation of the charge an entry was
made also for the charge over enterprise in the secondary registers kept for them — their
alienation from the enterprise may not produce legal effect in respect of the chargeholder on
the grounds of the express rule in Art. 8, Para 4, SCA. The last, third category are all
elements which became part of the charged enterprise after the registration of
commencement of enforcement, regardless of whether their acquisition by the chargor was

registered in the respective special registers kept for them.

Point 5 on p. 244 and the following analyzes the consequences from the registration
of the commencement of enforcement, one of which, pursuant to Art. 32, Para 3, SCA, is the
passing of the charged property into possession of the charged creditor, who has the right to
undertake measures for its preservation, to manage or sell it. This rule is contained in the
general regime for enforcement in Chapter Seven of SCA, and in Chapter Nine, dealing with
enforcement on enterprise, there is no particular provision that expressly excludes its
application. In this part of the dissertation a positive answer is given to the question
formulated by the author whether the chargeholder, secured by charge over enterprise, has
the right to dispose with the charged property. It is accepted, however, that only the manager
appointed by the chargeholder has the right to manage the enterprise, which includes
exercising actual possession, in the cases when the creditor decided to seek satisfaction from

the security as a totality. The creditor itself may not manage the debtor’s enterprise, nor be
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in possession of it if the security is realized as a totality.

If enforcement on the enterprise as a totality is registered, a manager of the enterprise
must be appointed, which leads to declining of the powers of the chargor and to declining of
the representation powers of its bodies. The legislator has expressly provided for the effect of
registration of manager of the enterprise — the chargor is divested of its right to manage and
to dispose with the charged property — Art. 46, Para 6, SCA.

In the event of registered enforcement on separate elements of the enterprise with
their specification (including the registration of the commencement also in the respective
registers kept for these elements), another outcome will also be present — partial
crystallization encompassing only these assets. The chargor may not dispose only with those
assets on which there is registered commencement of enforcement, whereby, however, the
chargor keeps managing on its own the rest of its enterprise. This conclusion follows from
Art. 32, Para 3, SCA, containing the general rule, as it may also be reached per argumentum
a contrario from the regulation of the consequences of the appointment of a manager —
divesting the chargor of the right to manage and to dispose with the charged property under
Art. 46, Para 3, SCA, which regulation is not provided for in the case of enforcement on

separate elements of the charged enterprise.

Point 6 of the Third Chapter reviews in detail the possibilities for enforcement on the
security — both under CPC and SCA. It is accepted that despite the reference to the procedure
code, the satisfaction from the charged property in enforcement proceedings under CPC is
inapplicable in the cases in which the chargeholder wishes to be satisfied from the whole
enterprise as a totality; this is so because CPC does not provide for means of enforcement on
commercial enterprise, which makes inadmissible also the realization of the security with this
scope under the procedure code. Hence it is also argued that the secured creditor may be
creditor in the enforcement proceedings under CPC only when the enforcement is directed at
separate assets of the enterprise for which there are provided independent enforcement

means; for example, real estates, chattel, receivables, company shares, securities, etc.

The right of the chargeholder to satisfaction from the security is exercised by two

alternative procedure means — enforcement proceedings under CPC, in which the
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chargeholder is creditor, and the enforcement is carried out by the official receiver, or out-of-
court proceedings for realization of the charge by the chargeholder itself under SCA — in this
sense Art. 10, Para 2, SCA.

The enforcement by the chargeholder under SCA may be carried out in several ways.
In the event of registered enforcement on the enterprise as a totality, the creditor may be
satisfied from the income from the business of the managed enterprise (Art. 52, Para 1, point
1, SCA), as well as from the sale of the whole enterprise as a totality or a separate part
thereof (Art. 52, Para 1, point 2, SCA), and it is maintained that the requirement the
chargeholder to attempt to get satisfaction first from the income from the enterprise’s

business is of very limited practical significance.

Point 7 of Chapter Three further reviews creditor’s satisfaction from the charged
enterprise, and point 8, the consequences of realization of the charge over commercial
enterprise. The receivable of the secured creditor is the third in the order special privilege -
pursuant to Art. 16 SCA it is satisfied in the order under Art. 136, Para 1, point 3, OCA,
respectively with first in the order privilege under Art. 722, Para 1, point 1, CA and under
Art. 94, Para 1, point 1 of the Bank Insolvency Act. It is pointed that the privilege of the
receivable of the chargeholder is irrelevant with respect to the distribution under SCA
because the creditors participating in it are only ones with rights stemming from special
charge over enterprise; i.e. secured receivables of the same order. The order of satisfaction in
the event of several receivables secured by special charge over one and the same enterprise is

determined by the order of arising of the charge rights.

When, however, an individual enforcement is carried out, the privilege will be third in
order special privilege and the creditor will be satisfied in the order under Art. 136, Para 1,
point 3 OCA, and in insolvency proceedings, with first special privilege. It is precisely in
these cases that Art. 16 SCA is relevant and will solve the matter of competition between the
creditors of the chargor. The issues regarding the transformation of the charge right in
transactions with charged property are also discussed in detail, as far as the chargor is
obliged upon termination of the charge to satisfy the chargeholder with the sum received
against the alienated property pursuant to Art. 9, Para 5, SCA. The general rule concerning
the object of the right of preferential satisfaction is in Art. 10 and provides for four types of

32



replacement considerations from which the creditor has the right to be satisfied. Attention is
paid to the new rule of Art. 16, Para 2, SCA, which provides that the receivable secured with
special charge is satisfied from sums of money that are consideration for its loss or
alienation, as well as from the proceeds from the charged property (in the case of charge over
enterprise, the proceeds from its business) as if they were charged. The text corresponds with
Art. 154, OCA and reproduces it for the purposes of special charges. It concerns replacement
goods — sums of money such as the price of the charged property, the received for alienation
of the charged property and the proceeds from the charged property. The privilege of the
receivable of the chargeholder, however, will be the first in order general privilege in case of
disposition with asset of the enterprise, where the equivalent of the charged property may not
be separated from the rest of the chargor’s property or from the third party’s property, in the
event that the charge right is enforceable with respect to that third party. In that case the
creditor will enjoy a general privilege for these receivables — before the receivables under
Art. 136, Para 1, point 5, PCA, respectively before the receivables under Art. 722, Para 1,
point 3, CA.

Point 9 analyzes the classified by the author into two categories grounds — general
and special — for termination of the charge right, and point 10 from Chapter Three is
dedicated to the strike-off of charge over enterprise and the grounds for that — expiration of
the five-year term from the registration, consent from the chargeholder for that, etc. Relevant
for the exhaustiveness of the research on the strike-off of the charge over enterprise is the
legal significance of strike-off in secondary registers — it is accepted that it is not significant
independently in the case in which termination of the charge right follows — regardless of
whether it is a consequence of strike-off of the charge in the Commercial Register (as an
exception, as was discussed) or of realization of another ground for right termination, even if
the latter was not reflected by entry into the company file of the chargor. This is so because
even if the charge is not stricken off in the secondary registers, if it concerns an early
terminated charge right, it will not give rise to effect of enforceability of the latter in respect
of the third parties. If the charge is stricken off in the respective secondary register while it is
existing, its enforceability will be declined in the future with respect to the third parties
acquiring rights over the separate elements of assets of the enterprise, with the registration of
which it became enforceable.
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In_the conclusion the results of the research are summarized, the main problems and

disputable moments are pointed, and suggestions de lege ferenda are made. It is specified
that the preferred Bulgarian legislator’s approach — to introduce with SCA not only charge
over homogeneous totalities, but also over the dynamic heterogeneous totality — the
commercial enterprise of the chargor, has facilitated the modernization of securities in our
law, including one of the most important achievements of the Anglo-Saxon legal circle,
achievement which has proven its practical significance through the entire period of its
application — from the 1870s until today. Our positive legislation, however, is ahead of the
motherland of the special charge, mainly thanks to the influence of the Model Law on
Secured Transactions, adopting the new legal concept that proved so necessary in view of the

regulation of the commercial enterprise in the Commercial Act and the transactions with it.

It is also substantiated that the charge over enterprise is neither a cheap total mortgage
of the whole business of the chargor, nor a mere sum of a multitude of special charges on
separate elements, because the combination of the latter would not give rise to the same
effect as the charge over enterprise, even if it covers all assets at the moment of creation of
the charges. The enterprise charge is an independent means to guarantee liabilities with a
peculiar type of totality, the greatest value of which consists in the possibility to provide
income through its business. This is possible only if it is managed by the trader — chargor,
who knows it, has the relevant knowledge and skills, and therefore the creditor’s interest
necessitates precisely the chargor to continue to manage the enterprise’s activity following
the creation of the charge. The opposite would seriously impede the secured creditor, as this
does not concern a static asset such as real estate, chattel or securities, but a dynamic totality,
which should be managed by someone who knows the specifics of the respective business
and has powers to make decisions for disposition with assets thereof. This is precisely the
ratio legis of Art. 7 and the criterion introduced with it for enforceability of the chargeholder
of transactions falling within the circle of ordinary course of business of the chargor. This
rule provides the possibility for the chargor to realize its business undisturbed because the
termination effect with respect to the charge right is there only in the cases of transactions
falling within the circle of this ordinary business, and outside that — with the creditor’s
consent. In the rest of the cases the charge over the particular element will not be terminated
if the charge over the enterprise was registered in the respective register kept for that asset. In
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any case, however, the charge over the totality continues to encumber and is not affected by
the dispositive transactions with the elements of the totality.

I11. ACADEMIC CONTRIBUTION

1. The dissertation is the first monographic research especially dedicated to the

charge over commercial enterprise.

2. For the first time a thorough historical and comparative legal research on this
concept was made, as far as the publications so far either omitted it, or were focused on
special charges in general, without drawing parallels with the special type of totality that is
the commercial enterprise. By referring to foreign legislative solutions and concepts adopted
by the Model Law on Secured Transactions, a basis is provided for comparative legal
analysis in case it is necessary for the practice, especially when unusual solutions for our law
are concerned; for example, that under Art. 15 of SCA regarding “purchase money security
interest”, pursuant to which the entity which funded the acquisition by the chargor of an asset
after the creation of the charge over enterprise has priority over the chargeholder secured

with charge over the whole totality that had been created earlier.

3. Of contributing value are the conclusions regarding the necessity for determining
the composition of the enterprise of the chargor who is legal entity whose trader’s capacity
does not lead to complete coincidence between the property and the commercial enterprise.
The introduced criterion could be used to a large degree in this form in court practice — it is
proposed that, in view if the specifics of traders who are corporate legal entities, the two
property sets originally coincide because the company was established in order to realize
commercial transactions; and even if they are not objectively commercial, they will be
subjectively commercial — on the grounds of Art. 286, Para 1, CA. Only in case there is asset
acquired in a way not related to the trader’s business (for example, right of inheritance under
will — universal or private) and has functions that do not concern the commercial activity,
there will be difference between property and enterprise of the trader, which would be
relevant to the issue of the scope of the charged enterprise. Pursuant to the criteria thus
outlined this will concern elements which are outside the totality of the commercial

enterprise, in which case there will also be difference between property and enterprise. The
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said is of great practical significance as it outlines the scope of the charge right, that the
creditor may later realize and enforce on the enterprise — with the content scope determined
with the abovementioned criterion — which assets fall within it and which not. Without such
distinction one is left either with the untrue opinion that the property of the traders who are
legal persons coincides entirely with their enterprise, or to provide the chargor with the
opportunity to deny that to the enterprise belong its most valuable assets, to make entirely

pointless the realization of the security.

4. Of contributing value is also the conclusion on p. 77, 79 and the following that the

absence of accounting

for the assets included in the enterprise does not affect the possibility for the chargeholder to
enforce with respect to these unaccounted assets. It is also pointed that in the absence of
accounting for the assets, this will be deemed irregularity of the accounting records and
books that are part of the trading books, and it is possible that the books contain irregularities
only in the part concerning accounting of the respective business transactions, respectively,
concerning the omission to make such accounting. It is rightfully accepted that the factual
action of incorporating a right into the enterprise (the said also concerns the inclusion of
obligation or factual relations, although these situations are more rare), for which the
respective accounting operation was made — it was accounted for as income, or its use for the
purposes of the enterprise was reflected in another way, is an independent juridical fact,
which has legal consequences and which should have the evidential value of the trading
books of the trader, regardless of whether it coincides with the juridical fact giving rise to the
element. The absence of accounting does not mean that the respective element is not part of
the enterprise — respectively that the chargeholder may not be satisfied from it in the event of
enforcement on the whole enterprise or separate elements thereof, because that would mean
giving right to the chargor to decide on its own which of the rights and obligations which it
holds is part of the enterprise through executing accounting operation — a possibility, which
could have very dangerous consequences if the chargor does not act in good faith and does

not account for any of its expensive assets and this impedes their sale by the chargeholder.

5. Providing arguments for the thesis that the enterprise is a single legal phenomenon
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that is object of the right has contributing value — this is a view, which is predominant in our
doctrine, but the arguments pointed in its defence are new and supplement the ones already
analyzed by the authors. Since this totality differs from its composite elements, it is subject,
in its totality, of transactions with unified conveyancing effect, which transactions are always
in a form established by the law, for which form the composition of the enterprise is
irrelevant, and since this totality is object of various subjective rights, then it could be
classified as an independent legal object — thus on p. 66. The proposition that it is not
necessary to have one single universal right over commercial enterprise in order to claim that
there exists a single and unified object of the right is of contributing value (p. 63). On the
contrary, determining the complex set of rights, obligations and factual relations is always
with a particular purpose — for the needs of the turnover its purpose is securing the activity of
the trader, the distinction of the enterprise from other property sets (such as matrimonial
property, personal property which is not part of the enterprise, the homogeneous totalities
which SCA has rendered to be fit object of special charge, etc.), and for that reason also for

concrete purposes legal significance is attached to the object of the right as such.

6. The analysis of the effect of registration of the special charge in the Commercial

Register

is also of contributing value in several directions — the various types of effects of the charge
in the Commercial Register are clarified, and arguments are provided denying the effect of
public confidence, which, as a rule, registration in the Commercial Register enjoys — p. 136.
It is pointed that, in view of the circumstance that with the registration of the creation of
charge over commercial enterprise the charge right arises, if it does not exist — for example,
due to invalidity of the charge agreement or because the principal receivable did not arise,
the third parties acting in good faith may not rely on the registered circumstance and the
charge right to be deemed arisen for them. It is maintained that such an approach would give
legal effect to the registration of the charge, which would contradict the whole approach of
the legislation on real charges — the registration in a public register, in view of the effect of
public confidence of that registration, to cure a defect of the registered circumstance — the

lack of duly arisen charge right.

7. As contributing may also be deemed the arguments regarding the legal significance
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of the registration of the charge over enterprise in the special registers kept for the assets of
the enterprise — both the proposition that no new special charges are created over these
assets, and the proposition regarding the enforceability of the charge with regards to each of
these elements, for which the respective register is kept, in which such registration was made

— p. 137 and the following.

8. Another point worth noting is the relevant analysis of the issue, so far not broached
in the literature, of the possibility for the chargeholder to make claim against the devastation
of the charged property requesting the chargor to seize any actions devaluing the enterprise,
as the opposite would create a risk the chargeholder to unjustifiably make multiple such
claims, interfering in the chargor’s business, including by materially compromising or
frustrating it — pp. 178-182.

9. A novelty is the analysis concerning the admissibility of the commencement of
enforcement in the event of pre-existing proceedings under CPC or TSSPC. It is correctly
substantiated on p. 221 that the registration of the commencement of enforcement on charged
enterprise would not lead to the possibility for enforcement on these separate elements of its
composition, at which the enforcement is targeted under already initiated enforcement
proceedings, both under CPC and TSSPC - real estates, chattel, receivables, company shares
dematerialized securities and securities in paper form, etc. Thus the chargeholder may realize
the security, but the respective assets for which there are already pending proceedings under
TSSPC or CPC will not be part thereof and will not be object of enforcement. Under TSSPC
enforcement may not commence against charged enterprise or a separate part thereof because
the code does not provide for such enforcement means at all. Enforcement on the whole
enterprise under CPC is also impossible. On p. 223 it is pointed out that only this way —
through taking out the object of already pending enforcement proceedings from the property
on which it is enforced by the chargeholder under SCA, will a lawful balance of the interests
of the chargeholder and the creditors under the proceedings preceding the registration of the
commencement of enforcement - the charge over enterprise will have to be realized by the
chargeholder while taking into consideration the impossibility for them to be object of
enforcement under the special procedure of SCA those assets of the charger for which there
is already pending proceedings under CPC or TSSPC — it is precisely them that are the
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“charged property” which is excluded from the scope of the enterprise when it is object of

realization of the charge by the chargeholder in the specified cases.

10. The propositions for perfection of the legislation may also be defined as

contributions:

10.1. The proposition on p. 304 for express regulation of the non-application of the
introduced with Art. 14, Para 1, sent. second and third of SCA general requirement for
consent of the chargeholder for creation of subsequent charge over the same property, which
is applicable for all types of special charges — that requirement should be excluded with
regards to the charge over enterprise. The motives behind this are that for the particular
totality it is not relevant and does not change the legal situation of the former and as a whole,
the preceding chargeholders, since the enterprise, unlike securities, receivables and chattel,
may not be charged in any other way, but the one settled in SCA. And in the event of
multiple charges over one and the same enterprise the competition between them is settled by
the order of their creation, and for that reason the protection under Art. 14, Para 1 is
unnecessary and of no practical significance. As far as, however, the positive legislation does
not contain exclusion from the restriction for this special charge, de lege ferenda such needs
to be introduced in order to reflect the difference between the commercial enterprise as a
business unit that is an independent object of charge, on the one hand, and all other objects
under Art. 4, SCA, on the other.

10.2. It is also worth support the view (p. 305) that the possibility for registration of
transactions with enterprises of one and the same trader has to be regulated in Ordinance No
1 of 14 Feb 2007 for Keeping, Storing and Access to the Commercial Register and the
Register for Non-Profit Legal Entities, when the trader has more than one commercial
enterprise. Criteria should be envisaged for their separation and specification with the
purpose of securing the possibility for entry not only of conveyancing transactions, but also

for charge of one of multiple enterprises of the trader.

10.3. Another suggestion is the one on pp. 305-306 of the dissertation regarding
supplementing Art. 21, Para 3 SCA, where the charge over enterprise agreement becomes

enforceable after entry into the respective register, which entry is made in a way that allows
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their specification, which may be supplemented in the event of changes in the elements. The
lack of express specification would be impediment for the arising of the enforceability
despite the entry made into the secondary register. Otherwise, the mere duplication of the
entry of the charge over enterprise — when following the entry into the Commercial Register,
an entry is also made into the special register for the respective type of assets, is pointless
unless they are specified through it — by concrete features of theirs, with the purpose of
determining them as charged property even when they leave the enterprise. The rule in force
at the moment does not protect third parties in any way — the existence of the charge over
enterprise is already known to them from its entry under the company file of the chargor in
the Commercial Register, so the duplication of that entry into the respective register could

not have any different effect.

10.4 The proposition de lege ferenda on p. 307 to impose on the assignee of the
charged enterprise express obligation for separate management for the whole term of validity
of the charge over enterprise is also interesting. Thus an opportunity will be created for
protection of the charged property against its evident worsening by using it for settling debts
of the assignee arising out of its other business, outside the one conducted through the

acquired charged commercial enterprise.
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