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Momnorpadusrta ,,Cnopazymenusama 3a uzo0p Ha cv0 NO 2PAANCOAHCKU U MbP2OBCKU Oela’ € B 001
o0eM ot 376 cTpaHUIM U BKJIIOYBA YBOJI, TPH [JIaBU, BCSKO OT KOWTO € TOJICNICHA Ha Pa3Jieiid, TOYKU U
roaTouku, Oubnrorpad)cka cupaBka, CIUCHK HAa muTHpaHuTe pemenns Ha Chaa Ha EC, xakTo u Ha
LIUTUPAHUTE OOSCHUTEIHHU JOKIAAW W JPYTH IOATOTBUTEIIHH JOKyMeHTH. B OuOmuorpadwusra ca
MOCOYEHH M3NON3BaHUTE B paborara 82 3armaBus (Y4eOHUIM, MOHOTpadHH, CTaTUH U CTYIAWUH), OT
KOWUTO 26 Ha OBJITApCKU €3UK U 56 4yKIeCTPaHHU CHUNHEHUS.

[Ipeamer Ha M3clIeIBAHETO € MPaBHATA ypenda Ha criopa3yMeHUsITa 32 U300p Ha chJ B PernamenTa
Nel215/2012, Jlyranckara xonBeHius ot 2007 r., Xarckara koHBeHIws ot 2005 T., MeXIyHapOIHUTE
KOHBCHIIMM B CICIMAIHU O0JacTH, KaKTO U OCTarb4HoTOo mnpwioxenue Ha KMUII. Pasrienana e
npakTruka B MatepusaTa Ha Chaa Ha EC 1 Ha OBATapCKUTE ChIMIAIIA.

Ilvpsama enasa or MoHOTpadusATa € MOCBETCHA HA OOIIUTE U CIICIIUAITHUTE U3TOYHUIY HA ITPaBHA
ypenda Karo Mmo-KOHKPETHO C€ M3SICHSBA TSIXHOTO TEPUTOPHAIHO JACHCTBHUE, ACHCTBHE BHB BPEMETO U
npenMeTed ooxBar. OOMIMTE U3TOYHHIIM HA MTPaBHA ypenda uMar B rojisiMa CTeNeH MPUIIOKPUBAIIO ce
JIEHCTBUE C OTVIEeNl HA TEXHUS MPEAMETEH 00XBaT IPHU HAIMIHETO HA PA3TUIHI BUIOBE U3KIIOUCHUS OT
MPIIOKHOTO UM 1osie. OOOCHOBaBa ce OOIIO 3a AKTOBETE MOHAMUE 3d ,,2PANCOAHCKU U MbP2OBCKU
dena”, cuopeq KOETo, OT €lHa CTpaHa, Mo OOl HAaYMH ca W3KIIOYCHM Jeliara, KOUTO ¢ OTHACAT JI0
MyOIMYHOTIPAaBHA OTHOIIEHUS, & OT Ipyra — KOHKPETHO CE M3KIIOYBAT CEMEHHUTE M HACIIECTBEHUTE
nena. Xarckara koHBeHIUs oT 2005 1. e opueHTHpaHa M3IUI0 KbM THPTOBCKUTE Jieda U OT HeWHHA
00XBaT ca M3PUYHO M3KIIOUEHH JeNlaTa, CBbP3aHU C TOTPEOUTEIICKH JOTOBOPH M TE3U BBHB BPB3Ka C
WHJIUBUTyaTHUTE TPYOBU JOTOBOPU.

W3BbH obmara ypenda Ha OPUCTUKITMOHHUTE CIIOPA3yMEHHS, HOPMH OTHOCHO M300pa Ha ChIT
B CIICUANHMA OONAacTH Ce HaMUparT B JPYTrd MEXIYHApOAHONPABHU W3TOYHUIM (KOHBCHIIMHTE B
o0JlacTTa Ha MEXIyHApOIHHUS TPAHCIOPT), KAKTO M B HAKOM aKTOBe OT HpaBotro Ha EC. DakThT, ue
HSIKOHW OT MEKAyHapOJHUTE KOHBEHIIMH B CIIELIMAJHA 00JacTh ca JacT oT nmpaBoro Ha EC, a mo apyru
CTpaHW ca OTICIHUTE IbP>KaBH, Hajlara yTOYHSBAHE HAa CHOTHOIICHHETO MEXAY HOPMHUTE OT
CTEIMATHUTEe KOHBEHIIMU U CHbBMECTUMOCTTA UM C TMIPUHIIMITHTE, 3aJIETHAIM B OCHOBAaTa Ha ChJIEOHOTO
CBHTPYAHHYECTBO MO TPaXIAaHCKK U THProBcku nena B EC, kakTo W ¢ dgycmpannume 002080pu 3a
npasHa nomouy, CKIFOUeHu npeau npueManeto Ha bearapus B EC ¢ Tpetn mppxasu.

[To-HaTaThK B U3T0XKEHUETO CE aHAIU3UPA BBIIPOCHT 32 TOBA KAKBO CE€ BJIara B nOHAMuUEmo 3a
,, Me*COYHapoOeH eremenm  TIPU TIPUIIATAHETO Ha HOPMHTE 32 MEKAyHApOIHATa KOMIIETEHTHOCT IO
pa3IMYHUTE aKTOBE, KAKTO M KOHKPETHO JaJIi BOJISITA HA CTPAHHUTE Ja U30epar ChJ cama 1o cebe cH
,,AHTEPHAIIMOHATIN3MPA‘* CITOpa ¥ BOIM JI0 TIpHJIaraHe Ha HopMara 3a u300p Ha ChJ B KOHTEKCTa Ha Hak-
HoBara npaktuka Ha Cpna Ha EC.

Inasa 6mopa or MoHOTpadusITa MMa 3a 1IeJ Aa Jajie 00Ia XapaKTepUCTHKA Ha CIIOpAa3yMEHHITa
3a M300p Ha ChJI, KaTO U3CIe/IBa B ITBITHOTA PA3IMYHH ACTIEKTH OT ACHCTBUETO HAa IOPUCINKIIMOHHNTE
CIIOpa3yMEHHUsl CIOpeJ aKTa C Hai-TOMsIMO MPaKTUYECKO 3HAYeHUE B Marepusta — PermameHt Ne
1215/2012, xakTo W mapanenHo neictBamiara Jlyrancka komBenius or 2007 1. HampaBeno e
pasrpaHWYeHUe OT Jpyrara nposiBHa (opMa Ha mpoporamusi Ha KOMIIETEHTHOCT CIIOPE]] aKTOBETE —



Muayarueama npopozayus. VI3sacHsBa ce nepconarnuam obxeam Ha NEHCTBHE HA HOPMaTa 3a U300p Ha
ChJl B KOHTEKCTA Ha OCHOBHHS KPUTEPUH 3a MPHJIOKCHUETO Ha PEriaMEHTa — MECTOXXHBECHETO Ha
oTBeTHWKAa. M3cnmemBa ce BBIPOCHT MOKOMKO HiI. 25 WMa OTHOIIEHHE KbM JIEHCTBHETO Ha
CIopa3yMEHHUETO 3a M300p Ha ChJ HA TPETa IbprKaBa, KOATO HE € Jbp)KaBa WICHKA WM JOTrOBapsiia
IbpIKaBa M0 MEeKAYHAPOTHUTE KOHBEHITHH.

UzsicHsiBa ce, ye HopMara Ha wi. 25 He ce mpuiiara CIpsiMo MPOPOTallMOHHOTO JICHCTBHAE Ha
CITOpa3yMEHHETO 332 M300p Ha TpeTa AbpkaBa, HO Ma OTHOIIEHHWE KBM IPEIeHKaTa Ha IEPOTarlHOHHNS
e()eKT Ha TaKoBa CIIOpa3yMEHHUE CIIPSIMO KOMIIETEHTHOCTTA Ha CHIMININATA HA JbP)KaBUTE WICHKU Ha
EC. ITonabpxa ce pa3dupaHeTo, Y€ ACHCTBUTEIIHOCTTA Ha TAKOBA CIIOPa3yMEHHUE CE TPELICHABA C OIIE]
Ha HaIMOHAIHOTO (TIPOIIECyaTHO) MPaBO HAa CE3WPAaHUS ChJ HA IbpKaBara YICHKA, KOSTO BKIIOYBA U
HOPMUTE Ha MEXIyHAPOJHOTO YaCTHO MPABO, a OT Ipyra — Bb3 OCHOBA Ha mnpakTukara Ha Chaa Ha EC
ce cThra J0 W3BONa, Y€ IMPH CIIOpasyMeHHe 3a M300p Ha ChJ Ha TpeTa IbpiKaBa, KOETO BOAH [0
M3KIIIOYBAHE MPHUJIATAHETO HA HOPMH Ha periaMeHTa BbB BPh3Ka C ONPEACISIHETO Ha KOMIICTCHTHUS
Ch, TOBA CIIOPa3yMEHHE CIICABA JIa OTTOBaps Ha M3UCKBAHUAITA 32 (hopMAIHA OeliCIEUMETHOCH O Y.
25, KaKkTo U Jia He C€ HaMUpa B IPOTUBOPEUUE C OCHOBAHUSATA 33 USKTIOUUMEIHA KOMNEMEHMHOCH N0
yn. 24. TakoBa cmopasymMeHHe 3a W300p Ha TpeTa Ibp)kaBa TpsOBa CHINO Ja € CHOOpa3eHO C
JOITBTHUTEITHUTE UBUCKBAHUSA KbM CNOPA3YMEHUEmMo 3a u300p Ha cv0 no dera ¢ no-ciaba cmpama no
yn. 15, yn. 19 u un. 23 or Permament Ne 1215/2012.

JIBoWiHCTBEHATa MPHPO/Ia Ha CTIOPa3yMEHHUETO 3a U300p Ha ChJI, CIIOPE]] KOSATO TO MPE/ICTaBIIABA,
OT €[Ha CTpaHa, MaTePUaIHONPABHO JOTOBOPHO OTHOIICHHE, a OT JApyra — MMa 3a Iejd Ja HOpOoIH
MPOIIECYyaTHOIIPABHA MOCIIEANIIN, Hajlara pasrieXIaHeTO Ha HIKOW JOIMBIHUTEITHH BBIPOCH C OTJIeN
Ha JeHCTBHUETO Ha cropa3dyMeHueto. Ompenens ce MoMeHmbm b8 8peMemo, CHpIMO KOUmo ce
npeyenssa oelicmsumeniocmma Ha CIIOPAa3yMEHUETO 3a M300p HA ChJ — JaJId TOBA € MOMEHTHT Ha
CKJIFOUYBAHETO HAa CIIOPa3yMEHUETO WIIM Ha MPEASBIBAHETO HA UCKA. VI3sCHSBAT ce CHINO BHIPOCUTE 3a
(dopmaHaTa U MaTepuaaHaTa ICHCTBUTEIHOCT Ha IOPUCAMKIIMOHHOTO CIIOpa3yMeHHue. 3a pas3iiika OT
V3UCKBAHHUATA KBM opmarHama OelicmeumeniHocm, KOUTO Ca aBTOHOMHH U Ca IIOCOYEHH
H3YepraresHo B caMara HOpMa Ha PeriaMeHTa, U3UCKBAHUATA KbM MAmMepuaiHama 0eticmeumenriocm
Ce OIpeJIeNIAT OT MPABOTO Ha Jbp)KaBaTa Ha U30PaHUsS Chll, B KOSTO C€ BKIIFOUBAT U CTHIKHOBUTEIHHUTE
HOPMHU Ha TOBa MpaBo, 0€3 TOBa MpaBo obaue Jia ypek/a B ITbJIHOTA BCUYKH aCIICKTH HA MarepHaliHara
JIECTBUTEITHOCT.

JleficTBMETO Ha FOPUCAMKIIMOHHOTO CIIOPa3yMEHHE € pPa3nICAaHO C ONIeA Ha JBETC MYy
BB3MOXKHH (DYHKITHU: Npopo2ayuonta 3a W30paHus ChI U 0epocayiOHHA TI0 OTHOIIICHHE Ha OCTaHAINTE
HOPMAJTHO KOMIICTCHTHU HAI[MOHAIHU ChHJIMIIUINA, KOTATO € HAJWIE CIIOpa3yMEHUE 3a Bh3JIaraHe Ha
uskouumenna KommereHTHocT. OT npyra cTpaHa, HeusKouumenia MeXXIyHapoaHa KOMIIETCHTHOCT €
HaJHIle, KOTaTo CTPaHUTE Ca YrOBOPWIM TOBAa M3pWYHO. B Ta3m xumoresa n300phT HA CHJ HAMA Jia
JIOBEJC JI0 OTHEMaHE Ha KOMIIETEHTHOCTTa Ha ChAWIMIATA HA JAbPKABUTE UJICHKH, KOMTO Ca
MEXIyHApOTHO KOMIIETEHTHH IO CHJjlaTa Ha Jpyrd pa3nopendu Ha perjiaMeHTa. YroBopeHara
HEU3KIIIOYUTE]IHA KOMIIETEHTHOCT € Iapaljie/lHa Ha HOPMAJIHO ChIIECTBYBAIllaTa MEXIyHapOHa
KoMIeTeHTHOCT. Criopa3yMeHHsITa 3a yroBapsHe Ha HEH3KITIOUUTEIIHA KOMIIETCHTHOCT Ca JOITYCTHMH
[0 perinaMeHTa, HO ca W3BbH OoOxBara Ha Xarckara koHBeHIus oT 2005 r. mopaau jnurcara Ha
YHA(DHUIMPAHO TPABIIIO 32 BUCSII] TIPOIIEC B HEs, KOETO J1a 00e3Ieur MpU3HABAHETO UM. 3a CMETKa Ha
TOBA, HAKOU OT KOHBCHIIMUTE B CIICI[UATHU OOJIACTH JIOMYCKAT SIMHCTBEHO M300pa Ha ChJI OT CTPAHUTE
MPH YCJIOBUATA HAa HEM3KIIOYMTENHA KOMIIETEHTHOCT, Karo Ce 3ama3Bar OCTaHAJIMTE alTepHATHBHU
ocHoBaHus. [Ipu criopasymeHnsTa, KOUTO Bb3/Iarar HEU3KIIOYUTETHA KOMIIETEHTHOCT, HE MOXeE JIa ce
MIPHJIOKU HOBOTO TPABUJIO 3@ BUCSIIL ITPOIIEC B periIaMEHTa, KOETO JIaBa MPEAMMCTBO Ha U30paHus, a He
Ha IBPBUS CE3WpaH 1O BpeMe ChJ IpU MPEIeHKaTa Ha JIEHCTBUTETHOCTTAa Ha MPOPOTAIIMOHHOTO
CriopasyMeHUe, BbBEJICHO C IICJI J]a rapaHTHpa e(PeKTUBHOCTTA HA CIIOpa3yMEHUsITa 3a U300p Ha Ch].



Bropekn mo-HUCKOTO HUBO Ha 00€3MEYEHOCT Ha ACHCTBUETO HA CIIOPAa3yMEHUTa, C KOUTO Ce
Bb3JIara HEU3KIIOUHTENHA KOMIIETEHTHOCT, T¢ MPOABIDKABaT Na ObJar mpeamoduTanara (gopma Ha
FOPUCAUKIIMOHHY CIIOPa3yMEHUS IIPH OIIPEIeIeH! TPy TPaBOOTHOIIEHHS, ThiA KaTo JaBarT I0-TolisMa
I'bBKABOCT Ha CTPaHUTE (WM HA €IHa OT TIX) KbM MOMEHTA Ha Bh3HHUKBAHE Ha cIriopa. ToBa € B Ol1le 110~
rolsiMa CTETeH Taka MpH €eIHOBPEMEHHOTO YTrOBapsiHE Ha W3KIIOYMTENHA W HEU3KIIOUWTEITHA
MeXIyHapoJHa KOMIIETEHTHOCT P CIIOpa3yMEHHUsITa 3a U300 Ha ChJ, KOUTO ca MO-0JaronpusTHH 32
€HA OT CTPaHUTE (acuMempuyHu uiu eOHOCMpanHu CTIOpa3yMEHUS 3a N300 Ha CHI).

[TocouBa ce HEOOXOOMMOCTTA € IOPUCANKIIMOHHOTO CIIOPa3yMEHHUE J1a € CKIIIOUCHO 8b6 6PB3KA
¢ onpedeneno npagoomuowernue. THIKyBaTelIeH MPOOJIEM € 32 KOM TOYHO CIIOPOBE MEXKIY CHIIUTE
CTpaHH CIIOPa3yMEHHETO CJIEABA Ja HAMEPU MIPUIIOKEHHE, KaTo HE € 3aIbJDKUTENHO IOPHCIUKIIMOHHOTO
CTIOpa3yMeHHe Jia C€ OTHACS JI0 eIHO €MMHCTBEHO MPABOOTHOIICHHUE.

Pasrnenano e deticmsuemo na cnopazymenuemo 3a u360p Ha cv0 CAPAMO mpemu iuyd, CTpaHu
O MOCJIeBaIll AOTOBOP MIIM MPAaBONPUEMHHUIN U3LSUI0 WM YaCTUYHO HA NpaBara v 3aIbJDKEHHUATA Ha
elHa OT CTpPaHHTE MO IbpBOHadamHus noroBop. [Ipensun npakrtukara Ha Cpaa Ha EC ce mocousar
XHIIOTE3UTE, IPU KOUTO CIIOpasyMEeHHe 3a U300p Ha ChJA MEXKAY OpPUTHHAIHUTE CTPaHH MO JOTOBOpa
MOJKE /1a OOBBPKE U TPETH CTPAHH.

[locouBa ce BaXHOCTTa Ha HPUHYUNA 34 HE3ABUCUMOCIMMG, ABMOHOMHOCHMA HA
JOPUCOUKYUOHHAMA KIAY3a, 3aKpEIIcHA 3a IIbPBH BT B TeKcTa Ha Permament Ne 1215/2012.

Heiticmesue na cnopazymeruemo 3a u360p Ha cv0 NO OMHOULeHUe Had U3OPaHUs CbO e Pa3TIIeIaHo
B KOHTEKCTa Ha CHCTEMaTa OT HOPMH B PETJIAMEHTA 32 OIIPEACIIsIHE Ha MEKIyHApOAHATa KOMIIETEHTHOCT
Y KOHKPETHO C OTJIe]T Ha epapXusTa MeX Ty Te31 OCHOBAHMSI, KOSITO Ce TapaHTHpa OCPEICTBOM HOBOTO
MPaBUJIO 32 BUCSAII MPoIiec B N03a Ha n30paHus, a He Ha IBPBHUS 10 BpeMe ce3upaH cbia. Ctura ce 10
3aKJIIOYCHUETO, Y€ TMpOoporanusTa Ha KOMIETEHTHOCT He HaMmHpa cChllara 3alUTa Ha eTama Ha
MPOM3BOACTBOTO IO MPHU3HABAHE U U3IBIHEHUE Ha CHACOHU PELICHUS, JOKOJIKOTO HE3aYUTAHETO Ha
n300pa Ha ChJ] HE ChCTABIISIBa OCHOBAHHE 32 OTKA3 OT €K3eKBarypa Ha ChACOHO pPelleHHE, TOCTAHOBEHO
OT CBJ Ha Ibp>KaBa WICHKA.

[IpaBu ce cpaBHEHNE MEXY CIIOPa3yMEHUATA 32 U300 Ha CH 110 WI. 25 U MbAYAIUSUAM U3OOD
npu ycrosusima Ha ya. 26 oT periaMeHTa. M3sCHsBa ce MPUIIOKHOTO TI0JIe Ha HOpMaTa 32 MbIJajiBa
Mmpoporamnus ¢ oriie] Ha HeHHUsI epcoHaeH 00xBar (KOHKPETHO BBB BPb3Ka C HEOOXOIUMOCTTA OT
MECTOKHBECHE Ha OTBETHHUKA B JbPKaBa WICHKA), HA YCIOBHSTA 32 PEANM3UPAHETO Ha MIPABHIIOTO 32
MBJIYaJIMBA MPOPOTALHS U U3KITIOYEHHUATA OT TOBA MPaBHIIO MpH (1) M3KIIIOUNTETHA KOMIETEHTHOCT Ha
IpyT CHI Ha ObpKaBa WICHKA MO WI. 24, KaKTO M Koraro (il) OTBETHUKBT CE SABSABA IO JIEJIOTO, 3a Ja
OCIIOpY KOMIIETEHTHOCTTa. M3ciienBanm ca mpolecyaaHHTEe OCOOEHOCTH B XHUIIOTe3aTa, KOraro
OTBETHUKBT, KOHTO HE ce€ sIBSBa IO JEJIOTO, € C MECTOKHMBECHE B JbpiKaBa 4JICHKA, KaKTO H
3aJbJDKEHHETO Ha cbhla Ja HHPOpMHpa MMo-ciadara CTpaHa 3a MOCIEIULIMTE OT SBABAHETO WIIH
HESIBSIBAHETO ¥ TpeJ Chla. AHamm3upa ce rosama pedaxyus na ui. 28 KMYII mo oTHOIICHHE Ha
3aJIBIDKEHUETO 32 MTPOBEPKA Ha MEXKyHapOIHATa KOMIIETEHTHOCT OT OBJITapCKUs ChH]I.

CnobOpassiBa ce, 4e cropasyMeHHsTa 3a W300p Ha CHJ UMaT OTPaHUYCHO MPHIIOKECHUE TPU
cnoposeme no dena ¢ no-ciaba cmpawa — JAeNa, CBbP3aHU CBhC 3aCTPaxoOBaHE, C MOTPEOUTEICKH
JOTOBOPH M C WHANWBUIYaIIHU TPYyAOBH Jorosopu. [locnenoBaTenHo ca pasmieaHu TPUTE TPYIIN JIeNa C
mo-caby CTpaHu, MO OTHOIIEHWE Ha KOMTO PEIIaMEeHTHT MPEABHKIa ONarompusITHa IpoIecyaTHa
ypenoa, BKIIIOYUTEITHO U Ype3 OTPaHNUYEHUSATA 32 CKII0YBaHE HA IOPUCINKIIMOHHU CIIOPa3yMEHUS C el
Jla ce TPeloTBpaTy HajlaraHe Ha yJo0Ha 3a Mo-CHIIHATa cTpaHa (MpoeCHOHANCTa) KOMIIETCHTHOCT
Ype3 MpeABapUTEITHO W3TOTBEHH JIOTOBOPH IPH OOIIM ycioBUA. Pasriexna ce KoM FOpUCAUKIIMOHHH
CTIIOpa3yMEHHs Ca pa3pelieHd NpU OTACIHUTE TpyNnu Jefia C To-ciada cTpaHa M ce H3SICHABAT
JOITBTHATETHUTE YCIIOBHS, HA KOUTO Te TpAOBa Ja oTroBapAat mo wieHose 15, 19 umu 23. [Tocousa ce,
4e CropasyMeHHsITa 32 U300p Ha ChJI IPU ONPEAETICHH MPEANOCTaBKH MOTaT 1a ObJar HepasHonpasHa
knay3a o cmucohia Ha [Jupextusa 93/13/ENO.



Tpemama 2rasa ot MoHOTpaduUsATa ce ChCTOM OT TPH pasfielia, KOUTO ca IMOCBETCHU Ha TPH
OTJCTHU BBIIPOCA — CHOPA3YMEHUemo 3a uzbop Ha cv0o choped Xaeckama koneenyus om 2005 .,
apoumpasdCcHomo cnopasymenue 8 MexcoOyHapoOHUs MbPeOBCKU apoumpasic 1 u300p Ha APULOHCUMO
npaso. Llenrta Ha nvpeama wacm OT N3JI0KEHUETO € Ja Ce OTKPOAT crieluduKuTe Ha ypendara Ha n30opa
Ha CBJ MpPH YCIOBHUATA HAa MEXKIyHAapOAHAaTa KOHBEHIWA B cpaBHeHHe ¢ Permament No 1215/2012
MpeIBH/I LIEJITA HA KOHBEHIIMATA J]a 00e31eun e(peKTUBHOCTTA Ha IOPUCANKLIMOHHHUTE CIIOPa3yMEHHS 32
M3KITIOYATETTHA KOMITETEHTHOCT B INI0OAJeH TIaH MEXIy Abp)KaBH OT PA3WYHU TPABHU CHCTEMH.
[IpepaOoTeHUAT TEKCT HA PErIaMEHTa € U3TOTBEH NPH ChoOpa3siBaHEe HA MPHUETHS TEKCT HAa Xarckara
koHBeHIUsA oT 2005 1, K0eTo UMa 3a pe3yaTar BH3MPHUEMAHETO Ha €HHU W CHIIU pPEIIeHUs MO HAKOU
BBIIPOCH B nBara akra. llocrmemoBarenHo ca pasmiefaHM OCHOBHUTE NPUHLIMIIM Ha JIEHCTBHE Ha
KOHBEHIIMATA U HEWHOTO MPHUIIOKHO MOJIe; KAaKTO M M3UCKBAaHUATA KbM (OpMaHaTa U MarepHajHaTa
JNEHCTBUTEIHOCT Ha CIIOpa3yMeHHUATa. B KOHBEHIIMATA 1eeCITOCOOHOCTTa Ha CTPAHUTE € TIOCTaBeHa Ha
MOTEHIMATHA JIBOITHA MPOBEPKa, OCBEH KOraTo MpeleHKara ce MpaBu oT u3dpanus cba. M3cnensar ce
KOHBEHIIMOHHHTE MPaBHUIIA 32 ICWCTBHETO Ha CIIOPa3yMEHHETO 3a N300p Ha ChJ] CIIPSIMO U30MPaHUS Ch
U CHPSMO CHOWIMINATA HAa OCTaHAJMTE JOTOBAPALIM TbPKaBH; OOLIUTE TMOJOKEHHsI BbB BPb3Ka C
MIPU3HABAHETO W M3MTBIHEHNETO Ha CHIICOHO pelleHne, TOCTAHOBEHO OT ChJI Ha JIOTOBApSIIA JbpiKaBa,
MOCOYEH B CHOpa3syMEHHE 3a M300p HA ChJ; OCHOBAHMATA 32 OTKAa3 W CICUU(PUYHHUTE BBIPOCH 32
M3ITBJIHEHNETO Ha PElIeHNE 10 KOHBEHIHMATA, IPUCHKIANI0 00e3IMeTeHNne ¢ HaKa3aTeleH XapaKTep.

Bmopusm pazoen n3cnensa OCHOBHHTE XapaKTEPUCTUKUTE HA apOUMPANICHOMO CROPA3yMeHUe
6 KOHMEeKCma HaA MeXCOYHAPOOHUs Mbpeo8CKy apoumpasc Kato ajTepHaTHBa Ha W300pa Ha CBHI.
UzsicHsiBa ce TMOHATHETO 3a MEXIyHAPOACH TBHPTrOBCKA apOWTpak M PasNUIHUTE KPUTEPUH 32
neuHUpaHeTO My B KOHTEKCTa Ha 3akoHa — monen Ha YHCUTPAJI 3a MexayHapoJeH ThPrOBCKH
apOuTpaK, KaKTO M CPaBHUTEIHO-TIPABHO. YTBBPXK/IaBa CE€ M3BOIBT, Y€ BB3IMPHETOTO MOHSITHE OT
Obsirapckus 3akoHozaren B 3MTA e cpaBHUTENHO TSICHO C OIIe[ Ha €IWHCTBEHO PEJICBaHTHUS
CYOEKTHBEH KPUTEPH, ChCTOSII C€ B MECTOKHUTEIICTBOTO MJIM CENAJHINETO Ha TIOHE €Ha OT CTPaHHUTe
na He ¢ B PenyOnuka bwirapus. ToBa TSICHO TOHSATHE 32 MEXIyHApOJEH THPrOBCKH apOUTpaK
KOpecTloHaupa Ha s3abpanama no un. 19, an. 2 I'TIK Mexny CTpaHd, KOWTO HMar OOWYaiHO
MeCTONpeOnBaBaHe, CENANUINE CIIOPE] YCTPOWNCTBEHHSI CH aKT WM MECTOHaXOXKJeHUE Ha
JEWCTBUTEITHOTO CH YIPaBICHUE eIUHCTBEHO B bbarapus, iga ce yroBopu apOUTpaxk ChC CENANUIIE B
qyXOuHa.

HampaBeHo e cpaBHeHHE CbC 3HAYUTENHO MO-THOEpaIHUsl pexxeM MpH u30opa Ha CbJ MpPU
ycaosusTa Ha Permament Ne 1215/2012, ipu koiiTo criopen npaktrukara Ha Ceiaa Ha EC He e Hamuie
M3MCKBAaHE 32 HaNM4YME Ha MEXAYHApOJEH €JEMEHT, pa3lIMueH OT CIOpa3syMEHHETO Ha CTPaHUTE 3a
n300p Ha chA. [Ipyru XapaKTepuUCTHKH Ha apOUTPAKHOTO CITIOPAa3yMEHHNE CHII0 HAMHPAT MPSK Hapajiesn
C Te3W NpH IOPHUCAUKIMOHHUTE CIOpa3yMeHHs, HampuMep IPUHIMIA 32 aBTOHOMHOCT Ha
CIIOpa3yMEHHUETO OT OCHOBHHS JIOTOBOP, B KOHTO TO € BKJIFOUEHO WJIH JI0 KOWTO C€ OTHACS, KAKTO U BHB
BpPB3Ka C OIPEENITHETO Ha IPUIIOKUMOTO TIPaBO KbM MarepuajiHara u opManHara IeHCTBUTEITHOCT
Ha criopazymenueTo. [IpaBu ce pasrpaHnyeHre MeXIy pa3lTudHUTE YCIOBHS, KOUTO Ca HAJMIIE CIIOpeN
MEXITyHApOTHUTE KOHBEHIINY M HALIMOHATHUTE apONTPaKHU 3aKOHHU IO OTHOIIIEHHE HA M3UCKBAaHUATA
3a JNEHCTBUTENHOCT Ha apOUTpakHOTO cropa3dymeHnue. KoHcratupa ce, 4e TOBa IpeicTaBisBa
MTOTEHIIHAJIEH MTPOOJIeM C OIvIeNl Ha M3MCKBAHETO 3a MUCMeHa ¢popMa Ha apOUTPaKHOTO CIIOpPa3yMEeHHE
mo cmuckiaa Ha wi. 1I(2) or Hroliopkckara koHBeHIus oT 1958 I, ¥ CBIICCTBYBAIIOTO PA3IMYHO
HalMOHAJHO THIKYyBaHE Ha pasmopendara B OTHAEIHUTE JOTOBApAMM IbpkaBH. [Ipemopbkara Ha
YHCUTPAJI ot 2006 1. € onuT 3a peraBaHeTo Ha TO3H MPOOIeM Ype3 Bb3NPHUEMaHEeTO Ha MPUHIIHIIA 38
MO-0NaronpusATHUS HOPMaTUBEH PEKUM U KbM apOUTPAKHUTE CIIOPa3yMEHUSI.

U3zscHsiBa ce 3HAaUEHUETO HA MPABOTO HA IbprKaBara 1o MsACTOTO (CEeqalMIIeTo) Ha apOuTpaxa,
KOETO MMa OTHOILCHHUE KbM Pa3InYHU aCTICKTH M Ha PA3IMYHH €Tad OT apOUTPaKHOTO MPOU3BOJCTBO,
KakTO ¥ B CBhICOHUTE MPOM3BOJICTBA IO OTMSHA M €K3eKBarypa Ha UyXXAECTpaHHH apOWTpakHU



peuieHus. 3acThliBa ce pa3OupaHeTo, 4e apOUTpUpyeMOCTTa HE € BBIIPOC, OTHACHIL CE€ KbM
JNEHCTBUTEIHOCTTA HA apOUTPaKHOTO CIIOPa3yMEHHUE, a KbM KOMIIETCHTHOCTTA Ha apOUTpa)ka, KOWTO
ce TMpOosIBSIBa Ha TUIOCKOCTTA HA FOPUCAUKIIMOHHHS XapakTep Ha apOUTPaKHOTO CIIOpasyMEHHE W
Mapkupa JIMHUATA Ha U3KITIOYMUTEIHATA KOMIICTCHTHOCT Ha AbpPKaBHUA CBH.

B mocnemHusi pasnen ce NMpaBU CpPaBHEHHE MEXAY CIIOpa3syMeHHsTa 3a W300p Ha ChA H
cnopasymeHusima 3a u30op Ha npaso 1Mo ThProBCKH JIeNia OCHOBHO BBB Bpb3Ka ¢ H300pa Ha MPUIIOKIMO
MPaBO KbM JIOTOBOPHUTE OTHOIICHHS. KOHCTarupar ce MHOXKECTBO MapajelHd YEPTH, KAKTO U HIKOH
pasnuuuns. CpaBHEHUETO Ce Hajara ¢ Orlie/l Ha ChIIeCTBYBaIlaTa MPaKTHKa 3a eIHOBPEMEHEH N300p Ha
ChHJl ¥ Ha MIPABO C €IHAa U ChINA HAIIMOHAIHOCT (jus fori). B3auMHUTE BPB3KK MEXIy W300pa Ha ChJ U
n300pa Ha MPUIIOKKUMO MTPABO HE Ca OCHOBAHKE JIa ce 000CHOBE MPE3YMITIIUS 32 HATMYUETO Ha n300p
Ha CBJI Y U30PaHO MPUIIOKUMO MaTEpHAITHO TIPAaBO U 0OPaTHOTO.

U3scHsBA ce aBTOHOMHHSAT XapaKTep Ha CIOpa3syMEHHETO 3a M300p Ha MPaBO M e MOCOYBa
HauYMHBT 3a ONPEACISTHE Ha MPUIOKHUMOTO IPaBo KbM (DOpMaiHaTa U MarepuaHaTa JCHCTBUTEIHOCT
o Permament Ne 593/2008. Ananm3upa ce KakbB € npedmemvm Ha uz360pa Ha paBo — AOMTYCTHM JIN €
n300p Ha IPABO Ha JABPKABA, KOSTO HE € CBbP3aHa ChC CIIOPHOTO IMPAaBOOTHOIICHUE, U300pa Ha MPaBoO
Ha Ompe/eicHa TePUTOpHAlIHA eIMHNIIA Ha JIbpP)KaBa, BKIIOYBAIIA HIKOJIKO TEPUTOPHATHU €IUHHMIIH,
MEXIyHApOIHO MyONUYHO IpaBo, npaBo Ha EC wmu penurno3Ho mpaBo? JeraitmHo ce pasmiexia
BB3MO)KHOCTTA 3a M300p Ha HEAbPIKABEH U3TOUYHUK HA IIPABO MIIM MK yHapOIHA KOHBEHIIUS 0e3 Jia ce
n30epe MpaBOTO Ha OMpEeNicHa IbPIKABA; HAUUHDBIN HA U300P — U3PUYCH WM MBITYATUB, MOMEHMbIN
Ha u360pa ¥ Bb3MOXKHOCTTA 32 YacmuieH u300p Ha IPaBO KbM 4acT OT JIOTOBOPA, KAaKTO U 3a U300p Ha
npaso KoM bMPEUHU NPABOOMHOULEHUSL.

Uzcnensa ce Bppoca 3a n300pa Ha MPUIIOKUMO IIPABO KbM YHCTO BHTPEIIHO MTPABOOTHOIIECHNE
B KOHTEeKCTa Ha WiI. 3, map. 1 ot Permament Ne 593/2008. 3acTrmiBa ce pa3dupaHeTo, Ye CHITMHCKUSAT
1300p HA MPUIOKKUMO MTPABO M3MCKBA HAIMYKMETO HA MEXKYHAPOJCH CIIEMEHT B MPAaBOOTHOIICHUETO,
KOWTO 0baue He cie/Ba J]a ce MPUPABHSBA HA CTPYKTYPEH €IEMEHT OT MPaBOOTHOIICHUETO, CBBP3aH C
KOHKpEeTHa Jpyra Jbp)KaBa, a CliellBa Ja ce IpHeMe, Y€ € MOTCHIIMATHO C MO-ITUPOK 00XBaT M JlaBa
BB3MOXKHOCT JIa C€ HaBeJaT BCUUKH (DaKTH, CBBP3aHU C JIOTOBOPHOTO MPABOOTHOIIECHUE, C 1IeT J]a ce
apryMEHTHPA HAJIMYUETO HA MEKIYHAPOJICH ACICKT.



MONOGRAPHIC STUDY
1. Dafina Sarbinova, Choice of Court Agreements in Civil and Commercial Matters,
Sofia, Ciela, 2024, ISBN 978-954-28-4844-8, 376 pp., scientific reviewers: Prof. A.
Kalaidjiev, Assoc. Prof. V. Zhelyazkova (in Bulgarian)

The monograph “Choice of Court Agreements in Civil and Commercial Matters” comprises
of 376 pages and includes an introduction, three chapters (where each chapter is divided into sections,
titles and sub-subtitles), a bibliographic reference, a list of cited judgements of the Court of Justice of
the EU, as well as a list of the cited explanatory reports and other preparatory documents. The
bibliographic reference includes 82 scientific titles (textbooks, monographs, articles and research
papers) of which 26 are in Bulgarian language and 56 in foreign language.

The subject matter of the research study is the legal framework of the choice of court
agreements encompassing Regulation (EU) No. 1215/2012, 2007 Lugano Convention, 2005 Hague
Convention, the international conventions in relation to particular matters, and the residual application
of the Private International Law Code (PILC). The book also examines the relevant case law of the
Court of Justice of the EU and the Bulgarian courts.

The first chapter of the monograph deals with the general and special sources of law, in
particular clarifying their territorial effect, effect in time and subject scope. The general sources of law
have largely overlapping effects as to their subject scope given the various types of exceptions from
their scope. A general concept for “civil and commercial matters” is justified for the acts, where - on
one hand, there is a general exclusion of cases relating to public and administrative law matters, and -
on another hand, specific exclusion of family and inheritance cases. The 2005 Hague Convention deals
entirely with commercial cases and cases related to consumer contracts and individual employment
contracts are explicitly excluded from its scope.

Apart from the general framework on jurisdiction agreements, there are rules on the choice of

court in special areas in other sources of international law (the conventions in the field of international
transport), as well as in some acts of the EU law. The fact that some of the international conventions in
special areas form a part of the EU law, and to some of the other sources parties are the individual
Member States, requires a clarification of the relationship between the special conventions rules and
their compatibility with the principles underlying judicial cooperation in civil and commercial matters
in the EU, as well as their relationship with the bilateral legal cooperation treaties concluded before
Bulgaria's accession to the EU with third countries.

The work analyses further the question as to the meaning of the concept for "international
element" in the application of the rules on international jurisdiction under the various acts, as well as
specifically - whether the parties' autonomy to choose a court is by itself "internationalizing" the dispute
and leads to the application of the choice of court rule in the context of the latest case-law of the Court
of Justice of the EU.

Chapter two of the monograph aims to provide a general description of choice of court
agreements, by fully examining various aspects of the effect of jurisdiction agreements under the act
with the greatest practical importance Regulation No. 1215/2012, as well as the Lugano Convention of
2007, which is in force in parallel. A distinction is made with the other form of express prorogation of
jurisdiction under the acts — i.e. the facit prorogation. The personal scope of application of the choice
of court rule is clarified in the context of the main criterion for the application of the regulation - the
defendant's domicile. The question is examined as to what extent Art. 25 has a effect on the choice of
court agreement of a third country that is not a Member State or a contracting state under international
conventions.

It is clarified that the rule of art. 25 does not apply to the prorogation effect of the choice of a
third country agreement but is relevant to the assessment of the derogatory effect of such an agreement



on the jurisdiction of the EU Member States courts. A view is expressed that the agreement's validity
must be assessed under the national (procedural) law of the seized Member State's court, including its
rules of private international law, and on the other hand — a conclusion is made under the case-law of
the Court of Justice of the EU that in the case of a choice of court agreement for a third country, which
leads to the exclusion of the application of the Regulation's rules on determining the competent court,
such an agreement should meet the requirements for formal validity under Art. 25, and should not be in
conflict with the exclusive jurisdiction rules under art. 24. Such an agreement on the choice of a third
country must also comply with the additional requirements for the agreement on the choice of court in
cases with a weaker party under art. 15, art. 19 and Art. 23 of Regulation No. 1215/2012.

The dual character of the choice of court agreement, according to which it constitutes, on the
one hand, a substantive contractual relationship, and on the other hand, is intended to give rise to
procedural consequences, necessitates the consideration of some additional issues with regard to the
effect of the agreement. The point in time is analyzed as to when the validity of the choice of court
agreement must be assessed — viz, whether this should be the moment of conclusion of the agreement
or of the filing of the claim. Issues around the formal and substantive validity of the jurisdiction
agreement are also clarified. Unlike the requirements for formal validity which are autonomous and are
exhaustively specified in the Regulation itself, the requirements for substantive validity are determined
by the law of the country of the chosen court, which also includes the conflict-of-law rules in that law,
without this law, however, fully regulating all aspects of substantive validity.

The effect of the jurisdiction agreement is examined in view of its two possible functions:
prorogatory for the chosen court and derogatory with regard to the other normally competent national
courts, if exclusive jurisdiction agreement is in place. On the other hand, non-exclusive international
Jurisdiction exists when the parties have expressly agreed so. In this case, the choice of court will not
lead a termination of the jurisdiction of the courts of the Member States that have international
jurisdiction under other provisions of the Regulation. The agreed non-exclusive jurisdiction is parallel
one to the normally existing international jurisdiction. Non-exclusive jurisdiction agreements are
admissible under the Regulation but are outside the scope of the 2005 Hague Convention due to the
lack of a unified rule on /is pendens in it that would ensure their recognition. On the other hand, some
of the conventions in special areas only allow the choice of court by the parties under the conditions for
non-exclusive jurisdiction, while preserving the other alternative grounds. In the case of agreements
conferring non-exclusive jurisdiction, the new lis pendens rule in the Regulation giving priority in
assessing the validity of prorogation agreements - to the chosen court, rather than the court first seised
in time, that was introduced to ensure effectiveness of choice of court agreements, cannot be applied.

Despite the lower level of robustness of the effect of non-exclusive jurisdiction agreements,
they continue to be the preferred form of jurisdictional agreements in certain groups of legal
relationships, as they give greater flexibility to the parties (or —to one of them) at the time of the dispute.
This is even more so when both exclusive and non-exclusive jurisdiction agreements are in place that
are more favourable to one of the parties (asymmetric or unilateral choice of court agreements).

It is explained that jurisdiction agreements must be concluded in relation to a specific legal
relationship. It is a problem of interpretation as to which disputes between the same parties the
agreement should apply, as it is not mandatory for the jurisdiction agreement to refer to a single legal
relationship.

The effect of the choice of court agreement on third parties, parties to subsequent contracts or
successors in whole or in part to the rights and obligations of one of the parties to the original contract
is further examined. In view of the case law of the Court of Justice of the EU, the cases where a choice
of court agreement between the original parties to the contract may also bind third parties are reviewed.

The importance of the principle of independence, autonomy of jurisdiction clauses, regulated
for the first time in the text of Regulation No. 1215/2012, is pointed out.



The effect of the choice of court agreement with respect to the chosen court is examined in the
context of the Regulation's system of rules for determining the international jurisdiction and in particular
in view of the hierarchy of these grounds, which is established by the new /is pendens rule in favouring
the chosen court and not the court first seised in time. It is concluded that the prorogation of jurisdiction
does not enjoy the same protection at the stage of proceedings for the recognition and enforcement of
judgments, in so far as failure to comply with the choice of court does not constitute a ground for
refusing to enforce a judgment rendered by a court of a Member State.

A comparison is made between the agreements on choice of court under art. 25 and the tacit
choice under the conditions of art. 26 of the Regulation. The scope of the rule on tacit prorogation is
clarified in view of its personal scope (in particular in relation to the need for the defendant to be
domiciled in a Member State), the conditions for the implementation of the rule on tacit prorogation
and the exceptions to this rule (i) in the case of exclusive jurisdiction of another court of a Member
State under art. 24, as well as (ii) when the defendant enters an appearance to contest the jurisdiction.
The procedural specifics in the cases where the defendant who does not enter an appearance in the
proceedings is domiciled in a Member State are examined, as well as the obligation of the court to
inform the weaker party of the consequences of entering an appearance or failure to appear before the
court are analyzed. The new wording of art. 28 of the Regulation regarding the obligation to verify
international jurisdiction by Bulgarian courts is analysed.

It is recognised that choice of court agreements have limited application in disputes involving
weaker parties — insurance cases, consumer contracts and individual employment contracts. The three
groups of weaker parties' cases for which the Regulation provides for favourable procedural rules,
including through restrictions on the conclusion of jurisdiction agreements in order to prevent the
imposition of jurisdiction convenient for the stronger (professional) party through pre-drafted general
terms and conditions, have been examined in turn. It is examined which jurisdiction agreements are
permitted in specific groups of cases with a weaker party and a clarification is made of the additional
conditions they must be met under articles 15, 19 or 23. It is pointed out that choice of court agreements
may, under certain conditions, constitute an unfair term within the meaning of Directive 93/13/EEC.

The third chapter of the monograph consists of three sections, which are dedicated to three
separate issues — the choice of court agreements under the 2005 Hague Convention, the arbitration
agreements in international commercial arbitration and choice of applicable law. The purpose of the
first part of the chapter is to highlight the specifics of the regulation of the choice of court under the
terms of the international convention in comparison with Regulation No. 1215/2012, given the goal of
the convention to ensure the effectiveness of exclusive jurisdiction agreements globally - among
countries with different legal systems. The revised text of the regulation was prepared considering the
text adopted in the 2005 Hague Convention, which ultimately resulted in the adoption of the same
solution on some issues in both acts. The basic principles for operation of the convention and its scope
of application as well as the requirements for the formal and substantive validity of the agreements are
consecutively examined. In the convention, the legal capacity of the parties is subject to a potential
double check, except when the assessment is made by the chosen court. The convention's rules on the
operation of the choice of court agreement in relation to the chosen court and to the courts of the other
contracting states are examined, as well as the general provisions relating to the recognition and
enforcement judgments rendered by a court of a Contracting State designated in a choice of court
agreement, and the grounds for refusal and the specific issues relating to the enforcement of a judgment
under the Convention awarding punitive damages.

The second section examines the main characteristics of the arbitration agreements in the
context of international commercial arbitration as an alternative to the choice of court. The concept of
international commercial arbitration and the various criteria for its definition are clarified in the context
of the UNCITRAL Model Law on International Commercial Arbitration, as well as - from a comparative



law perspective. A conclusion is made that the concept adopted by the Bulgarian lawmaker in the
International Commercial Arbitration Act is relatively narrow in view of the only relevant subjective
criterion whereby the residence or seat of at least one of the parties should be outside of the Republic
of Bulgaria. This narrow concept for international commercial arbitration corresponds to the prohibition
under art. 19, para. 2 of the Civil Procedure Code for the parties who have their habitual residence, seat
according to their organizational act or place of effective management solely in Bulgaria, to agree on
arbitration with a seat abroad.

A comparison is made with the significantly more liberal regime for the choice of court under
Regulation No 1215/2012, where, according to the case-law of the Court of Justice of the EU, there is
no requirement for an international element apart from the agreement of the parties to choose a court.
Some other features of arbitration agreements also have a direct parallel with jurisdictional agreements
- for example the principle of autonomy of the agreement from the main contract in which it is
incorporated or to which it refers, as well as in relation to the determination of the law applicable to the
substantive and formal validity of the agreement. A distinction is made between the different conditions
that exist under international conventions and national arbitration laws with regard to the requirements
for the validity of the arbitration agreement. It is noted that this poses a potential problem in view of
the requirement for the arbitration agreement to be in writing within the meaning of art. II (2) of the
1958 New York Convention, and the existing different national interpretations of the provision in the
individual Contracting States. The UNCITRAL Recommendation of 2006 is an attempt to solve this
problem by adopting the principle of the more favorable regulatory regime to arbitration agreements.

The importance of the law of the state of the place (seat) of arbitration is clarified, as it is relevant
to various aspects and stages of the arbitration proceedings, as well as in judicial proceedings for the
annulment and enforcement of foreign arbitral awards. A view is set out that arbitrability is not a matter
relating to the validity of the arbitration agreement, but to the competence of the arbitration tribunal,
which manifests itself in the jurisdictional nature of the arbitration agreement and marks the boundaries
of exclusive competence of state courts.

The last section compares choice of court agreements and choice of law agreements in
commercial matters mainly in relation to the choice of law applicable to contractual relations. Many
parallel features are identified, as well as some differences. The comparison is necessary in view of the
existing practice to have simultaneously a choice of court and choice of law of the same jurisdiction
(jus fori). The interrelations between the choice of forum and the choice of applicable law are not
grounds for justifying a presumption of the existence of a choice of forum when the applicable
substantive law is chosen and vice versa.

The autonomous nature of the choice of law agreements is clarified and the method of
determining the applicable law to the formal and substantive validity under Regulation No. 593/2008
is reviewed. The subject matter of the choice of law is analyzed — is it permissible to choose the law of
a country that is not related to the disputed legal relationship, to choose the law of a specific territorial
unit of a country having several territorial units, public international law, EU law or religious law? The
possibility of choosing a non-state source of law or an international convention without choosing the
law of a specific country is examined in detail; the method of choice — explicit or tacit, the moment of
choice and the possibility of partial choice of law for part of the contract, as well as for choice of law
for internal legal relationships are also reviewed.

The choice of applicable law to a purely domestic legal relationship is examined in the context
of art. 3, par. 1 of Regulation No. 593/2008. The understanding is advocated that the actual choice of
applicable law requires the existence of an international element in the legal relationship, which,
however, should not be equated to a structural element of the legal relationship related to a specific
other country, but should be assumed to be potentially of broader scope and allows all facts related to
the contractual relationship to be taken in account to establish the presence of an international aspect.



CTYAUU B cOOPHUIIN, TOPEANIIN, CIIMCAHUS

2. CopOunona, [{. Borama na cmpanume Kamo mexcoynapooen eiemenm npu uzoopa

HA Cb0 U HA NPABO KbM 002080PHUNIE OMHOWLEHUA U CBBP3AHUME C MAX MBP2OGCKU
oena — CbBpeMeHHO npaso, op. 1, 2024, ISSN: 0861-18-15, 7-27;

CrynusTta ¥Ma 3a Lel Ja M3ClieBa 3HAYEHHETO Ha BOJSITa Ha CTpaHUTE NMPH M300pa Ha ChbJ U Ha
MPHUIOKUMO TPaBO KbM BBTPELIHU JOTOBOPHH OTHOIICHHS M CBBP3aHUTE C TIX ChACOHH Jena.
AHanu3upa ce JOIMyCTUMOCTTa Ha U300pa Ha ChJ M HA IpaBoO cCHOpe] ypeadara Ha Bara HHCTUTYTA B
OOIIMTE U3TOYHHIIM HA MEXIYHAPOJHO YacTHO MPaBo C Haif-roysiMo npuiioxenue -- Permament (EC)
Ne 1215/2012 u Permament (EO) Ne 593/2008. Hapen ¢ ToBa e HampaBeHa CBHIIOCTaBKAa Ha TAXHOTO
NeCTBUE C APYTH MPUIIOKUMH MEKIyHAPOAHOIIPABHU U3TOUHHUIIM U M3TOYHUIM OT IpaBoto Ha EC ¢
o011 u crenuasneH xapakrep. lIpenMeTsT Ha M3cienBaHe ce€ KOHLEHTPHpa BbPXY NOIMYCTUMOCTTA U
€BEHTYaJHUTE MOCIECIULHN OT T.Hap. MPOLEC Ha ,, AHTEPHAIIMOHATN3ANA * HAa JOTOBOPHOTO OTHOILICHHE,
PECIEKTUBHO JIEJIOTO, EAMHCTBEHO ITOCPEICTBOM M300pa Ha Yy 10 IPaBO WIIM ChJ] OT CTPaHUTE C POKyC
BBPXy Hali-HOBara npaktuka Ha Cpaa Ha EC.

3. Copounosa, . Pazeumue na 6v12apckomo mexxcoyHapooHo YacmHo CeMeliHo npaso
npes npumama Ha A6MOHOMUAMA HA 60AMA NPU UMYULECHIEEHUME OMHOUIEHUS
mexucoy conpysu, BbB: IlpomenuTe B ObJrapckara mnpaBHa cucTeMa Ipe3
NPU3MATa HA MEKTYHAPOAHUTE OTHOLIEHUS, MEKIYHAPOAHOTO MPABO  MPAaBOTO
Ha EBponeiickns cbio3 (1989-2019): Ha ¢okyc: npoMeHNTE B MEKIYHAPOIHOTO
YaCcTHO MPAaBo : HayYHA KoHepenuus, Copus, 6 1exkemBpu 2019 r. : cOOpHUK B
decT Ha npod. 1-p Mopaanka 3uaaposa / cheras. B. Ilannos, B. Mycesa. - Codust
: Yaus. u3a. "Cs. Kiimmment Oxpuacku'', 2021, ISBN 978-954-07-5234-1, 129-158

Crynusita u3clieiBa B UCTOPUYECKH aclEKT NMPOMEHUTE HACTHIMIA B OBIrapCKOTO MEXIYHAPOIHO
gacTHO mpaBo ciien 19891 mpe3 mpu3Mara Ha ypendara Ha aBTOHOMHSATA Ha BOJISTAa B CEMCHHHTE
OTHOIICHUSI C MEXIyHapoleH eJleMeHT. V3sacHsaBar ce oOliecTBeHUTE Npouecu (Karo MUrpanusra u
YTBBPXKIIABAHETO Ha YacTHATa COOCTBEHOCT), KOUTO Ca MPEANOCTaBKa 38 H30CTaBaHEe Ha MMITEPAaTHBHUS
PeXuM Ha ypenda 1 JOIyCKaHEeTO Ha H300pa Ha MPaBo Ha IBPBO BpEME B 00JacTTa HA UMYLIECTBEHUTE
OTHOILEHUS MEXIy CBIPY3H MmocpeAcTBoM Kojekca Ha MeXIyHapoAHOTO yacTHO mpaso oT 2005 r.
WzscHsaBa ce mocienoBarenHO ypendara Ha M300pa Ha IPUIOKHUMO IPABO KbM CBHIIPY)KECKUTE
umyniectBeHu orHomreHust B KMUIT (un. 79-81) u B Pemmament (EC) Ne 2016/1103 xaro ce npaBu u
CpaBHUTEJICH aHAJIM3 Ha OTHOCHUMHUTE pasnopenou. KoHcTartupa ce, 4e J0MyCcKaHEeTO HAa aBTOHOMUSTA
Ha BojsiTa B permtamMeHTuTe Ha MUII ot mpaBoto Ha EC B 061acTTa Ha ceMeHHOTO MPaBo OT MOCIECIHUTE
JieceT TOIMHY € U3pa3 Ha ChBpEMEHHATa HAcOKa Ha Pa3BUTHE B ITOJI3a Ha JMOepau3alusaTa Ha ypenoara
B MarepusTa Ha ceMelHHTe OoTHouleHus. [IpaBu ce M3BOA OTHOCHO OrpaHUYEHHs XapakTep Ha
BB3MOXKHOCTTa 32 HM300p Ha MPWIOKUMOTO IPAaBO NPH CEMEHHHUTE OTHOILICHUS B CPAaBHCHUE C
JOrOBOPHUTE OTHOLICHUSI.
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4. CopoOunona, [. Ilpunosxcumo npaeo ¢ npouzeo0cmeono no HeCbCMOAMENHOCH ¢
MEHCOYHAPOOeH eleMeHm — HO80CHU 8 npasHama ypeooda u 6 npaKmukama Ha
cvounuuiama. — Tvoproscko npaso, 2017, 6p. 4, ISSN 0861-6892, 73-93

[IpenmeT Ha M3cnenBaHETO ca CTHJIKHOBUTEIHUTE HOpPMHUTE Ha PermaMeHTa 3a HECHCTOATENHOCTTA
(Permament Ne 2015/848), wouTo ompeneisT NPUIOKHMOTO TIIPaBO B MPOU3BOJACTBOTO IIO
HECBHCTOSATENHOCT, KAKTO U JIeHICTBHETO, KOETO TOBa MPOM3BOACTBO MPOSABABA BbPXY BeUe Bb3HUKHAIN
npaBooTHoIEeHUs. HopMuTe Ha pernmaMeHTa BbB BPb3Ka C ONpeeIsHe Ha IPHIIOKUMOTO IpaBo (Wi. 7-
18) cnenar Qopmynara ,,IpaBWIO W HU3KIIOYEHHE OT NpaBWiIoTo. [IpUIOKMMOTO MpaBO KbM
MIPOM3BOACTBOTO 110 HECHCTOSITEIHOCT U MOCJIEIUIUTE OT HETO € MPAaBOTO Ha IbprKaBara WICHKA, Ha
YHUATO TEPUTOPHSI € 00pa3yBaHO MPOU3BOACTBOTO — [ex fori concursus. Ta3u HopMa UMa eiiCTBUE KAaKTO
MO0 OTHOIIICHHE Ha OCHOBHOTO, TaKa M Ha BTOPHYHOTO MPOM3BOJCTBO IO HEChCTOATENHOCT. OOImara
HOpMa 3a TpUJIaraHe Ha MpaBOTO Ha AbprKaBaTa, Ha YHATO TEPUTOPHsI € 00pa3yBaHO MIPOU3BOACTBOTO
n3pazdBa €IMH OT NPUHIUIUTE HAa CPaBHUTEIHOTO IIPaBO OTHOCHO HECHCTOATETHOCTTA C
MEXIyHapoleH xapakrtep. Lex fori concursus 3aMeHs HOPMajlHO IPHJIOXHMOTO IIPaBO KbM
OTHOILIEHUATA C MEXKIYHAPOJIEH €JIEMEHT, C OIvIe]] Ha TOBa Ja Ce NMOCTUTHAT LIEJIUTE Ha HAI[MOHATHOTO
IIPaBO Ha ChJA [10 HECHCTOSTEIHOCTTA. TOBa IpaBO OM MOIVIO J1a MHTEPBEHHUPA B PAa3IMUCHA CTEIIEH 110
OTHOILIEHUE Ha HOPMAJTHO MPUJIOKHUMOTO MpaBo. PermaMeHThT ChIIO ChAbpKa HAKOM 3aLIUTH CPELLy
MpeKOMepeH MHTEPBEHIIMOHU3BM OT CTpaHa Ha lex fori consursus. ToBa ca HOPMHUTE, KOUTO ypexKIaT
W3KIIIOYEHHATA OT 0OIIOTO MPABUIIO MO WI. 7; BB3MOKHOCTTA 32 OTKPUBAaHE HA BTOPUYHO IPOU3BOJCTBO
MO0 HECHCTOATEIHOCT, KbM KOETO 1€ Ce TIpuJIara pasiudeH lex fori consursus v B U3KIIOUUTEITHH CITyYan
— KJay3aTta 3a oOmecTBeH pea. M3ciensar ce aBeTe IpynH M3KIIOYEHHUS OT OOIIOTO NMPaBWIIO 32
ompenessiHE Ha MPUIIOKHMOTO IpaBo. B mepBara rpyma ce BKIIOYBAT CIy4yauTe, MPU KOHUTO
pEemIaMEHTBT HM3PHUYHO M3KIIOUBA HSKOM IIpaBa BbPXY AKTUBH, KOUTO CE HAMUPAT B 4YyXOMHA OT
JeMCTBHETO Ha OTKPUTOTO MPOU3BOACTBO MO HECHCTOSATENHOCT. BTOpara rpymna U3KI04eHus € C MIMPOK
oOcer u B Hesl ca 00XBaHAaTU CIIyyawTe, IPU KOMTO OIPEIEJICHH IOCIEAULH OT IPOU3BOACTBOTO IO
HECBHCTOSATENHOCT C€ YPEXKIaT HE OT MPABOTO Ha JIbprKaBaTa YJIeHKa [0 OTKPHUBAaHE Ha MIPOU3BOJICTBOTO
10 HECBCTOATEIHOCT, a OT IPaBOTO Ha Jpyra AbpkaBa. M3ciensa ce BbIIpoca Jajlu HMPUIOKUMOTO
paBo TPAOBa Aa ObJe 3aJbKUTEITHO MPaBO Ha IbPiKaBa WICHKA IIPH ONPENEIISHETO Ha MPUIIOKUMOTO
MpaBO KbM IpUXBAIlaHETO. AHaJM3Upa ce ypendara Ha MPHIOKHUMO MPaBO KbM HHUIIOKHOCTTA,
YHHILOXaEMOCTTa WJIM OTHOCHTENIHaTa HEACHCTBUTEIHOCT Ha IPaBHUTE AaKTOBE, BbB Bpelna Ha
KpeIUTOpUTE Ha HechCcToATENHOCTTa. Pasrienana e HoBara npaktuka Ha Chaa Ha EC o persiameHTa B
KoHTeKcTa Ha aenara C-557/13, Lutz, C-310/14, Nike u meno C-54/16, Vinyls Italia, kakTo 1 IpakTAKaTa
Ha OBJITapCKUs ChI.

5. CbpoOunosa, /. 3acuneno compyonuuecmeo 6 od1acmma Ha NPUTTOHCUMOMO NPABO
npu pazeoo0 u 3aKOHHA pa3oana - 0va2ama UCMOPUA O U32OMEAHEMO HA AKmMa U
ceuoemencmeo 3a mpyoen komnpomuc. — B: PeriiameHTHTE 10 MEKIYHAPOIHO
yacTHO npaBo Ha EBponeiickus cbro3 2009-2016r. TengeHuum ¥ HOBOCTH B
npasHara ypeaoa., pea. npo¢g. H. Haros, C., Cuena, 2017, ISBN: 978-954-28-2427-
5, 43-77

Crynusita ce 3aHUMaBa ¢ 00IIaTa XapaKTEePHCTUKA U N3ACHABAHETO HA IIpeMEeTa Ha IpaBHa ypenda Ha
Permament (EC) Ne 1259/2010 3a mpuiokuMOTO MpaBo MpU pa3Bojia u 3akoHHa pasmsuia (Pum III).
Omnpenenst ce MICTOTO Ha akTa B cucTemara oT peryiameHTH Ha EC B o0nacTTa Ha MEXIyHapOJIHOTO
YaCTHO TNPaBO — KaKTO B KOHTEKCTa OT AKTOBE B 00JacTTa Ha ONpelesisHe Ha NPHIOKHMOTO
MaTepuajIHoO IpaBo, Taka U BBB Bpb3ka ¢ mpouecyanHus Permament Bprokcen IIA (monacTtosmiem
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npepaboren B Pernament bprokcen |1B). Pasrnexxna ce ucropusra no npuemaneTo Ha Pernament Pum
Il 1 mpe X0 aaIMTe TO HEYCICITHU 3aKOHOIATETHI HHUITMATHBY. V35CHABAT ce 0COOEHOCTUTE My Ha
II'BPBU 10 BPEME PEriiaMeHT, IPUET B YCIOBUATA HA IPOLEAypaTa 10 3aCUICHO ChbTpyAHndecTBo. [lox
BHHUMAaHHUE CE B3e€MAaT HSIKOH TOJIUTHYECKH ChOOPaKEHHUs, KOUTO OKa3BaT BIUSHHUE BHPXY KPUTCPHHTE
3a ompeaelsTHe Ha MPHIIOKIMOTO MPaBo (00MIaiHO MECTOIIPEONBAHKE U TPAXKIAHCTBO), BKIIOYHUTEITHO
L[eNITa Jla Ce OCUTYpH OajaHC MeXIy COIlMaTHaTa MHTETpalus Ha MHANBUIA U 3a11a3BaHETO HA HETOBATa
KyJITYpHa UIAEHTUYHOCT. [IbpBOCTENIEHHOTO 3HAUCHHE, KOETO PErVIAMEHTHT JaBa HAa Bb3MOXKHOCTTA 3a
n300p Ha MPUJIOKHUMO MPAaBO OT CTPAHUTE c€ OOSICHSBA KATO OMUT 3a MOCTHraHe Ha OanaHC MEXIy
KOHKypHUpamuTe ce kputepud. IlocienoBarenHo ce u3sCHSABA MpeJAMETHHS 00XBaT Ha periiaMeHTa,
W3MCKBAHETO 332 MEKAYHAPOACH €JIeMEHT B OpayHOTO MPaBOOTHOLICHHE, HOPMHUTE 32 ONpeAessiHe Ha
MPHUIIOKUMOTO TIPABO KbM pa3BoJia IPHU YCIIOBUATA Ha (OrpaHr4eH) U300p Ha MPHIOKHUMO IPABO I10 4JI.
5 1 ipu nurica Ha n300p (0OEKTUBHO MPIIIOKUMO TpaBo — wi. 8). Pasrnegann ca Hopmute Ha wi. 10,
Wi, 12 v w1, 13 oT peryiaMeHTa, CBhp3aHH C MOHATUETO 3a OOINECTBEH PeJI, KOUTO MOTSHIIMATHO MOTaT
Ja OrpaHuyaT JAEHCTBHETO Ha MPWIOKUMOTO UYKAO IIPaBO, OIPEAETICHO Bb3 OCHOBAa Ha
CTBJIKHOBUTEIHUTE HOPMH B aKTa.

6. CopOunoBa, JI. Mexcoynapoononpaena ypeodba Ha  npe3zcpaHuyHama
Hecvcmoamennocm. 3nauenue Ha Pecnamenm (EQ) Ne 1346/2000 ommnocho
npoOU36800CMEOMO NO HECHCMOAMETHOCHL, B: COOPHUK ,,MeKTyHAPOIHHUSAT 10Tr0BOP
— M3TOYHHMK HA MEKAYHAPOIHOTO YacTHO nnpaso®, pea. npod. H. Haros, C., Cueia,
2013, ISBN 978-954-28-1356-9, 400-447

Ha mppBO MSCTO, M3CIEIBAaHETO aHAIM3MpPA XapaKTepPUCTUKUTE Ha PeriamMeHTa 3a HECHCTOSATEIHOCT
(Pernament (EO) Ne 1346/2000) karo aktr Ha mpaBoro Ha EC B Marepusta Ha CbAEOHOTO
CHTPYJHHYECTBO IO TPaKJAHCKONPAaBHU BBIpocH. M3sicHABa ce oOmiara mnpaBHA pamKa Ha
MPOM3BOACTBATA 10 MPE3rPaHNYHa HECHCTOSTEIHOCT CIIOPE/ PEIIaMEHTa, KOUTO BbBEkK/IA YETHAKBEHU
HOPMH Ha MEXTyHapOTHOTO YacTHO MPABO 33 MEXyHAPOJHATA KOMIIETEHTHOCT, MPHIOKUMOTO MPABO,
NPU3HABAaHETO Ha CHJACOHM PEIICHUS M KOOpJMHAIMATA Ha MapaliellHu Mpou3BoacTBa. Ha crensamo
MSICTO C€ M3SCHSIBA MSCTOTO HA pErIaMEHTa Karo 4acT OT CHCTeMara OT HOPMH 3a IMpe3rpaHuyvHa
HECBHCTOATEIHOCT, Hapel C XUIOTEe3UTe KOTraro IMEeHTHPHT HAa OCHOBHU MHTEPECH Ha JUTHKHHUKA HE ce
HaMHpa B Ibp)KaBa WiCHKAa WM € Halule ypeada B crenuanHa obmacT (Hamp. MpU KpeAWTHUTE
MHCTHTYLINH 1 3aCTPAXOBATEITHUTE NPEIIPHUATHS, CHCTEMUTE 32 CETBIMBHT, HETHPAHETO, PUHAHCOBUTE
obesneveHus). Pasmmexnar ce ABara HM3BECTHHM MojJeia Ha ypeada Ha HECBCTOATEIHOCTTA C
MEXIyHApOJIEH eJIEMEHT — YHHUBEpPCAaJHHUIT W TeputopuamHuar. OOocHOBaBa ce paz0OHpaHEeTo 3a
,»,CMEK4YeHa” YHUBEPCAIHOCT, Bb3IpUETa B periaMeHTa. V3scHsBa ce MPUIOKHOTO MOJIE Ha aKTa C OryIe]
Ha HETOBHsI TEPUTOPHANICH U MIEPCOHANIEH 00XBaT, KAKTO U Ha BKJIIOYEHUTE B MPEIMETHHS My 0OXBart
BUJIOBE TIPOM3BOJCTBA. Pasmieskiar ce mpearnocTaBKuTe 3a OTKPUBAHETO Ha TIIABHO MTPOU3BOACTBO U HA
TEPUTOPHATHN TPOU3BOJCTBA IO HECHCTOSTEIHOCT, aHAJIM3UPAT C& ABTOHOMHOTO TOHSTHE ,,IICHTHP Ha
OCHOBHHM HHTEpPECH Ha JUIHKHMKA W TOHATHETO 3a ,,IpeINpHATHE, H3SCHABAT CE BHUJIOBETE
MeXIyHapoJHa KOMIIETEHTHOCT IO PErIaMeHTa.

7. Cvpounosa, JI. Hakou menoenyuu npu u3o0pa HA NPUNOHCUMO NPAGO KbM
002060pume u nezosume ozpanuyenusn — HOpuaudecku cear, op. 1, 2012, ISBN:
1311-3488, 80-107.

CTYJII/ISITa nMa 3a OeJI Ja MU3CJI€ABa OrpaHUYCHHATA HAa aBTOHOMMATA Ha BOJIATA IPU OJOTOBOPHUTE
OTHOILICHUSA TaKa KaKTO TC Ca YPCACHH B IMPUIIOKUMHUTEC HU3TOYHUIIM Ha MUII u B IpaKTHUKaTa Ha

12



HanuoHanaute chaunma U Cpra Ha EC. HopMuTe orpanndaBaiiy aBTOHOMUATA Ha BOJISITA UMAaT JIBE
MIPOSIBH KaTO KpaeH Pe3yyTaT — HeJCHCTBUTETHOCT Ha ONPE/ICIICHH IOTOBOPHU KJIay3u (€BEHTYaJIHO Ha
LIEJIHs JOTOBOP) MJIM HaJaraHe Ha yCIIOBHsI, KOUTO CTPAHUTE HE ca JIOTOBOPHIIM M KOUTO HE MTPOU3THIAT
OT U30paHOTO OT TSX IPaBo. Te3n orpaHUUEHUs HA-YeCTO ISNIAT 3al[iTara Ha 10-ciadara CTpaHa 1o
MIPaBOOTHOIIIEHUETO WJIM MMPOBEKAAHETO HA OMpe/elieHa HAIlMOHAHA VITH HaJHAIMOHATHA TIOJUTHKA.
W3zsicHsIBaT ce OCHOBHUTE TOJIOKEHUS MPH U300pa Ha MPHIIOKUMO MPABO MPHU YCIOBUATA HA WI. 3 OT
Pernmament Pum I u ce pasmiexna B3auMoJIEHCTBUETO MEXAY periameHTa U KOHBEHIMsATa OTHOCHO
JIOTOBOPUTE 3a MEXIyHapoIHa MpojakOa Ha CTOKM MpH H30paHO OT CTPaHWTE MO JOTOBOpa IMpPago.
IToctaBst ce BBIpOca 3a pasiuKara MEXIy MOHSITHSATA ,,CTHIKHOBHUTEIHA U ,,MaTepHUaTHONpaBHA”
CIPaBEUIMBOCT, B KOHTEKCTa Ha CHhOOPAXKEHUSATA MOTHBUPAIIM 3aKOHOMATENs TMPU H3TOTBIHETO HA
CTBJIKHOBUTCJIHUTEC HOPMU Ha MCXKIAYHAPOAHOTO YaCTHO IIPpaBo. Karo OrpaHUYUTEIN HAa aBTOHOMUATA
Ha BOJIAATA C€ pasIvIekJaT HHCTUTYTHTE HA OOMIECTBEHHS pel U Ha (0COOSHUTE) MOBEIUTETHH HOPMH.
AHanu3upa ce pa3OMpaHEeTo, CIOPE] KOETO BBHBSKIAHETO HA MHOMXKECTBO HOPMH C IOBEJIUTEIICH
XapakTep B KOHTEKCTa HA YAaCTHOIPABHUTE OTHOIIEHHWS WMa 3a pe3yaTar OTCTHIUICHWE OT
HEYTPATHOCTTA HA CTBHJIKHOBUTEIHHUS METO 3a ONpEAC/sIHEe Ha MPUIIOKUMOTO IpaBo. M3ciensar ce
MOHATUATA 3a (0COOCHW) TOBEIMTEITHH HOPMH, IIOBEIUTEIIHM HOPMH OT mpaBoto Ha EC m
,»Pa3nopenonTe, KOUTO HE MOTaT Ja ObJaT OTKIOHEHHW Ype3 CIopa3yMeHHe  TpH H3ISUI0 BHTPEIIHO
[IPaBOOTHOILIECHHE. M35CHsBA ce NEHCTBUETO HA NIOBEIUTEIHUTE HOPMU B MEXIyHAPOAHUS ThPTrOBCKU
apOuTpax.

8. JI. CrpOunoBa. KomnereHTHOCT npu norpedureicku cnopose (wi. 15-17). Bua:
Haros, H., b. Mycega, 5I. Auapeesa, C. Hopaanckn, T. Ilenosa, /I. ChpouHoBa, B.
Ilannos, 3. SAnakmes, H. Banpakos, II. Kpymos. PernamentsT Bbprokcea I.
KomenTap, o0ma pea. npo¢g. H. Haros. C., Cuena, 2012, ISBN 978-954-28-1117-6,
168-202.

W3cnenpanero pasmiexzaa JETalIHO [IpaBHATa ypenda Ha MEXIyHapoJHa KOMIIETEHTHOCT IIpU Jea,
BBbB Bpb3Ka C MOTPEOUTEICKH JOTOBOPH NpH yciioBusTa Ha Pa3nen 4 or Permament bprokcen I kato e
cboOpazeHo u ocrarbyHoTO neiictBue Ha KMUII. Pasmiexnar ce o0muTe MpUHIUNY PU OTIpeIeIsTHe
Ha MEIyHapoAHaTa KOMIIETEHTHOCT II0 JieJia 3a JOTOBOPH C MO-caba cTpaHa M MICTOTO Ha HOPMUTE
B IIAJIOCTHATa cucTeMa oT ocHoBaHMs o Permament Bprokcen 1. IlogpoOHO ce u3sICHSBAT yCIIOBHSITA,
IIPU KOUTO TpsIOBa Ja € CKII0YEH IMOTPEOUTENICKHS JOTOBOD, 3a Aa ce KBaIU(UIUpa Karo ,,3alMTeH
noTpeOUTEICKH JAOTOBOp 3a LIEJIWTE Ha periaMeHTa. B koHTekcTa Ha mpaktukara Ha Cpaa Ha EC ca
aHAIM3UPAHA KPUTEPHUTE OT 3HAYCHHUE 32 IIOHSITHETO ,,HACOYBAHE HA JIEHHOCTTA" Ha IpodecnoHaNnCcTa
KbM JAbpiKaBaTa 4ICHKa 110 MECTOKMBECHETO Ha MOTpeduTens. B cpaBHUTENEH IMJaH ca MOCOYEHH
ycrnoBusita mo wi. 95, an. 2 or KMUII oOocHoBaBamiy MpuJiaraHETO Ha HOPMH, y4YpeasBally
OnaronpusTHa 3a HNOTPEOMTENS MEXIYyHapoAHAa KOMIETEHTHOCT. M3sicHABar ce creuupuKuTe NpH
MBJIYAIMBOTO yUpeIsiBaHEe Ha KOMIIETEHTHOCT I10 JI€J1aTa 3a JOTOBOPH, CKIIFOYEHH C MOTPEOUTEN, KaKTO
U JONBIHUTEIHUTE YCJIOBUS HAa KOUTO TpsiOBa Ja OTroBaps CIIOpa3yMEHHETO 3a U300p Ha Chl, 3a Aa
MpOsIBU JielicTBHE IpHu ycioBusaTa Ha PermamenT bprokcen I (un. 23 BBB Bp. ¢ wi. 17). Pasmexnaar ce
HOPMHMTE 3a ONaronpusTHa MEXIyHapoaHa KOMIIETEHTHOCT IO JieJla 3a IOTPEOUTEICKUTE JOIOBOPU B
3aBHCHUMOCT OT TOBA JAJIM MOTPEOUTENAT € UILELl WIIM OTBETHHK.
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CTATHUMU B cOOpHUIIN, TOPETHIIH, CITHCAHUSA

9. Sarbinova, D. Bulgaria, In: Jurisdiction Over Non-EU Defendants. Should the
Brussels Ia Regulation be Extended? (Studies in Private International Law), T.
Lutzi, E. Piovesani, D.Z. Rotar (Eds.), Hart Publishing, Oxford, 2023, ISBN 978-
1-5099-5891-7, pp 59-72

N3cnenpaneTo nMa 3a 1en a MOMUIOKH HA aHAJIN3 HOPMHTE 332 MEKIYHapOoAHATa KOMIIETEHTHOCT Ha
Obsrapckus cpa mo KMUII, xouto mposBABaT IeiCTBHE NpPU YCIOBHE, Y€ MECTOKMBECHETO Ha
OTBETHHK 10 MEXXAYHAPOIHO I'Pa)XIaHCKO WJIM THPrOBCKO JEJI0 C€ HaMupa B TpeTa AbpkaBa (M3BbH
EC), xakTo 1 1a ce pasrpaHu4y NpUIOKHOTO UM Mole ¢ ToBa Ha Permament bprokcen la. Pasmenanu
ca TEOpPETUYHUTE pa3pabOTKHU B ObJrapckara AOKTPUHA, OTHOCUMHU KbM Te€Mara, KaKTO U MPAKTHUKaTa
Ha OBITapCKus ChA.

10. Sarbinova, D., Case Law of Bulgarian Courts in Cross-Border Matters of
Matrimonial Property Regimes. In: Cross-Border Couples Property Regimes in
Action Before Courts, Understanding the EU Regulations 1103/2016 and
1104/2016 in Practice, ed. M. Gonzalez and L. Ruggeri, Dykinson S. L., 2022, ISBN
978-84-1122-507-6, pp 93-107;

Crarusita ChIbpKa aHAIM3 HA MPAKTHKaTa Ha OBJITApCKUS CHA 1O JIea 32 UMYIIECTBEHN OTHOIICHHS
MEXy CBIpPY3U ¢ MEXIYHapoAeH elneMeHT. brarapus yuacTBa BbB Bcuuku periameHTH Ha MYII Ha
EC npuety mpu oChIIECTBIBAHETO HA 3acHiieHO chTpynHudecTBo. Permament (EC) Ne 2016/1103 ce
MpHUJIara OT CPaBHUTEITHO KPaTKO BpeMe M IMpeodiaiaBaiiara MpakTHKa Ha ObJITapcKUTe ChAWININA B
Ta3W Marepusi c€ OCHOBAaBa HA HOPMHUTE HAa MEKIYHAPOAHOTO YaCTHO MPABO C HAI[MOHAJICH IPOHU3XO
BBB BpPB3Ka C OIPEJIEITHETO Ha KOMIIETEHTHOCTTA Ha OBJITAPCKUS ChJT M HA MPUIIOKUMOTO MaTepHAITHO
mpaBo. JlokaTo mporecyaqHUTe HOPMH 3a OINpeAessHe Ha KOMIETEHTHHSA ChJ B perlaMeHTa ca
M3MECTeHH W3II0 OT Te3W C HAIMOHATHONPAaBEH IMPOU3XON, TO HOPMHUTE 3a ONpesieiisHE Ha
MIPHJIOKUMOTO MPaBO KbM MMYLIECTBEHUTE OTHOIIEHUS MEXAY ChIpy3H B wi. 79 u wi. 80 KMUII
0CTaBaT IPWJIOKUMHU B XHIIOTE3aTa, B KOSITO OpakbT € CKIItodeH npenn 29 sayapu 2019t u cpnpy3ute
He ca M30payii MPUIIOKUMO TPABO CIEA Ta3W Jara MpH YCJIOBHATA Ha periiaMeHTa. JlOmbIHUTETHO
yCIOXXHEHHE B ypenbara mpenctasisiBa (GpakThT, ue brirapus e crpana mo IByCTpaHHH JOTOBOPH 3a
MpaBHA NIOMOII 0 TPaXXTAHCKU U CEMEHHM Jiesia OTIpeau npuchenuHsBaneTo i kbM EC, xouto mo
MPUHIIUI MPOABIKABAT JIa CE€ MOJ3BAT ¢ MpeAuMCcTBO KakTo npea KMUYII, taka u npen yeqHaKBEHUTE
Hopmu B PermamenTt (EC) Ne 2016/1103. TakuBa ABycTpaHHH JOTOBOPH C MPAKTHIECKO MPUIIOKEHHUE 32
Bwarapus ciopen aHanu3npaHuTe ChACOHM PELICHUS ca Te3U, MPUIOKUMU cripsiMo Pycus u YkpaiiHa.
[IperenbT Ha chiaeOHaTa MpakTHKa pa3KpHBa, Y€ OBITAPCKUAT CHJA W3IWTBA 3aTpyAHCHHE IIPH
KBasu(UKaIUATa Ha Jiesibara Ha UMYIIIECTBOTO Ha ChIpy3uTe ipu paseox (Onpenenenuero Ha Chaa Ha
EC mo gemo C-67/17, Unmes). Ilo-ronsmMara 9acT OT CHINECTBYBAIIaTa ChicOHA MMpaKTHKa BBB BP. C
ONpEAENSHETO Ha MPHIOKUMOTO MpaBo € Mo HauumoHanHuTte HopMu B KMUYII. B nombnHenune xpm
(hopMynaTa Ha IPUBBHP3BAHE MIPH ONpPeAeIIsTHE Ha 0OEKTHBHO PUIIOKIMOTO IPABO B [10J13a HA 00IIOTO
OTEUECTBEHO IIPABO Ha ChIpy3uTe, HopMata Ha wi.79 KMUII npenoctaBs HeorpaHM4eHa Bb3MOKHOCT
Ha CBIpPY3UTE Ja u3bepaT MPUIOKHUMOTO MPaBO CTHUTa TOBA Ja € JIOMYCTHMO CIOpe] OOEKTHBHO
MIPUJIOKUMOTO TIPaBO. BBATapCKUST ChA JAOMYyCKa MBIYAIMBHIT W300p Ha OBITapCKOTO MPaBO KaTo
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MIPUIIOKUMO, KOTaTo OpayHUAT JOTOBOP € ChCTaBEH B CHOTBETCTBHE C HOPMHUTE Ha OBITAPCKOTO
CEMEIHO MpaBo.

11. CrpounoBa, /. /eiicmeumennu nu ca eOnocmpannume W0OPUCOUKYUOHHU Kaay3u?,
ci. "Tbproecko u o6suranmonHo npaso'', 2013 r., ku. 07, ISSN (print):1313-8133,
27-40

Crarusita n3cienBa crieiuuKuTe Ha €THOCTPAHHUTE CIIOpa3yMeHHs 3a W300p Ha Chl B KOHTEKCTa Ha
HSIKOJIKO ChACOHU PEIICHUS HAa Pa3IMYHK HAIIMOHATHU ChAWJIHINA KAKTO HA TbPKABH WICHKH ((hpeHCKH
YW TIOJCKH), Taka W Ha TPeTH IbpKaBU (PyCKM W KHUTAWCKH), KOUTO MOCTaBAT TOA ChMHEHHE
JEHCTBUTEITHOCTTA HA TE3U MPOIECYAHU JOTOBOPH 110 BETPEIIHU /WU MEKIYHAPOIHU ThPTOBCKH U
TPOKIAHCKH JeNia. APryMEHTHTE B TIOAKpeNa Ha Ta3d Te3a C€ W3BJIMYAT OT MPABOTO MPUIIOKUMO KbM
MaTepuaHaTa JIEHCTBUTEIHOCT Ha cropa3yMeHHueTo. M3cnenBa ce cucTemMarh3alusTa Ha BUJOBETE
€IHOCTPAaHHHU IOPUCAUKITMOHHH KIIAY3H U IIEJIUTE, KOUTO CE IIOCTHUTAT C TIXHOTO yropapsine. Pasrmexna
ce ypendara Ha JEHCTBUTENIHOCTTa HA €THOCTPAHHHUTE CIIOPa3yMEeHHS 3a M300p Ha CHI MO Wi. 23 oT
Pernament bprokcen I u un. 25 ot Permament bprokcen la. IIpaBu ce cpaBHUTEIHO-TIPaBEH aHAIHN3 HA
HallMOHANHHUTE CBHIACOHU pEIIeHHs, KOUTO HE TMpHeMaTr 3a JAEHCTBUTENHH TE3HW IIPOIECYaTHU
CIIOpa3yMEHUSL.

12. CopOuHoBa, /1. Omnoso 3a 00eKkmusHo NPUIOHCUMOMO NPABO KbM 002080puUme —
CbBpemenHo npaso, 0p. 1, 2012, ISSN: 0861-18-15, 35-53

CrarusiTa UMa 3a 1)1 1a U3Cie[Ba HOPMHTE 3a OIpeelisiHe Ha MPHIIOKUMOTO MPAaBO KbM JOTOBOPUTE
IIpY JIUIICa Ha U300p B KOHTEKCTA Ha MpaBHATa ypenda B bbarapus npes nocneaHuTe aBe 1eCeTUIeTHS
KaTo ce OTJaBa IMbPBOCTENICHHO 3HAaYeHUE Ha AelicTBamiara ypenda nmo Permament Pum . Pasrienann
ca OCJIeI0BATEIIHO METTE CTHIKHOBUTEITHH PEKUMA, KOUTO HAMHPAT MSICTO B ITET Pa3THYHHA H3TOYHUIH
Ha Opnrapckotro MUII, kakro ciensa: B neproaa Mexny 1996 r. u 2003 ., mpunoxenue Hamupa [1aBa
TpuaeceT u ceama oT TrproBekus 3akoH (w1, 605-606e T3 (ot™.)); B meprona mexay 2003 . 1 2005 .
aKTyaJlHara ypenda ¢ B 3akoHa 3a 3aIbJDKeHUsATa M goroopute (Hoa Yact Tpeta Ha 33/ (ot™m.));
Mexay 2005 . u 2008 1., npunoxenne Hamupa [nmasa necera or KMUII; mexay 2008 . m 2009 r, 3a
boirapus neiictBue nposiBsiBa Pumckara KOHBEHIIMS, a 32 JOTOBOPH, CKJIFOUEHH Ha U ciel 17 fekeMBpu
2009 1., IPUIIOKUMOTO KBM TSX MPABO CE ONPEAENS OT CTHIKHOBUTEIHUTE HOPpMHU Ha Pernmament Pum
I. Anamm3upa ce mpakThkara Ha OBJArapckus ChbA W apOMTpakHUTE ChIWIMIIA B bbiarapus mo
MPUJIATaHETO Ha TE3N HOPMHU.
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RESEARCH STUDIES in edited volumes, journals and research papers:

2. Dafina Sarbinova, Party Autonomy as International Element in Choice of Court and
Choice of Law Agreements to Contractual Obligations and Related Commercial
Disputes, Contemporary Law, Issue 1, 2024, ISSN: 0861-18-15, pp. 7-27 (in
Bulgarian)

The aim of the paper is to examine the significance of party autonomy in choice of court and choice of
law agreements to domestic contractual obligations and the commercial disputes arising out of such
type of domestic law obligations. The admissibility of the choice of court and the choice of law is
analyzed in line with the regulation of these legal institutes in the relevant sources of private
international law with general scope of application which are of greatest practical importance -
Regulation (EU) No 1215/2012 and Regulation (EC) No 593/2008. A comparison is also made between
the application of these legal instruments with other competing international and EU law legal acts with
general and special scope of application. The analysis is focused on the admissibility and the eventual
outcome from the so called “internationalization” of the contract and the related disputes arising out of
such contract only by choosing foreign law and foreign court. This problem is discussed in the light of
the newest case law of the Court of Justice of EU.

3. D. Sarbinova. Development of Bulgarian Private International Family Law in light
of Party Autonomy with Respect to Matrimonial Property Relationships, In: Changes
in Bulgarian Legal System from the Perspective of International Relations,
International Law and EU Law (1989-2019) with Focus on Private International
Law, Collection of Essays in Honour of Prof. Y. Zidarova, Sofia University Press,
2021, pp. 129-158 (in Bulgarian)

The study examines in a historical perspective the changes that have occurred in Bulgarian private
international law after 1989 through the prism of the development of the concept of party autonomy in
family relations with international element. It clarifies the social processes (such as migration and
reaffirmation of private property) as preconditions to abandon the mandatory regime of regulation and
to allow the choice of law by the parties in the field of matrimonial property regimes introduced for the
first time in the Private International Law Code from 2005. The relevant regulation of choice of law to
matrimonial property relations is examined respectively pursuant to Art. 79 — 81 PILC and Regulation
(EU) 2016/1103 (the Matrimonial Property Regulation), including from comparative perspective. The
introduction of party autonomy in the EU Regulations adopted in the field of private international law
in family law matters from the last decade is a manifestation of the contemporary trend of liberalization
in the field of family law. Conclusions are made in relation to the restricted possibilities for choice of
law in family law matters in comparison to contractual obligations.

4. Dafina Sarbinova. Applicable Law to Cross-border Insolvency Proceedings — New
Developments in the Legal Framework and the Court Practice — Commercial Law,
issue 4/2017, ISSN 0861-6892, pp. 73-93 (in Bulgarian)

The study has the purpose to examine the conflict of law rules of the Insolvency Regulation (Regulation
No. 2015/848) which determine the applicable to insolvency proceedings and the effect of such
proceedings on pre-existing legal relations. The conflict of laws rules in the Regulation (Arts. 7-18)
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represent implementation of the formula “a rule and an exception from the rule”. Applicable law to
insolvency proceedings and their effects is the law of the Member State within the territory of which
such proceedings are opened (lex fori concursus). This rule applies for the main proceedings, as well as
for the secondary insolvency proceedings. The general rule in favour of the law of the country within
the territory of which the proceedings are opened represents one of the key principles in the comparative
law for cross-border insolvency proceedings. Lex fori concursus replaces the applicable law to the
relevant relations with cross-border element which would have normally applied in order to meet thee
goals of the national law of the insolvency court. This national law may intervene in different ways with
the law which would normally apply to a particular legal relation. On the other hand, the Insolvency
Regulation also includes a number of protective rules against extreme intervention of lex fori consursus.
These are the rules which encompass the exceptions form the general rule of Art 7, the possibility for
opening secondary (territorial) proceedings where different lex fori consursus would apply, and in
exceptional cases — the public policy clause. Two groups of exceptions to the general rule on the
applicable law are examined. The first group includes the hypothesis when the Insolvency Regulation
expressly excludes certain rights in assets located on the territory of another country from the effect of
the insolvency proceedings. The second group includes a wider range of exceptions which encompass
the cases when particular effects of the insolvency proceedings are governed not by the law of the
Member State within the territory of which such proceedings are opened, but by the law of another
Member State. In addition, it is discussed whether the applicable law to set off under Art. 9 should
obligatory be a law of a Member State or it may also be the law of a third country. The rule on the
applicable law relating to the voidness, voidability or unenforceability of legal acts detrimental to the
general body of creditors is also analysed. The new case law of the Court of Justice of EU, in particular
cases C-557/13, Lutz, C-310/14, Nike andd C-54/16, Vinyls Italia, is examined alongside the case law
of the Bulgarian Court under the Regulation.

5. Dafina Sarbinova, Enhanced Cooperation in the Area of the Law Applicable to
Divorce and Legal Separation— the Long Story of the EU Regulation Drafting and
the Ultimate Difficult Compromise, In: EU Regulations in the Field of Private
International Law for the Period 2009-2016. Tendencies in Development of the
Legal Framework, ed. Prof. N. Natov, Sofia, Ciela, 2017, ISBN: 978-954-28-2427-
5, pp- 43-77 (in Bulgarian)

The study provides for a general characteristic and clarifies the subject matter application of Regulation
No 1259/2010 in the area of the law applicable to divorce and legal separation (Rome IIl). The place of
the legal instrument is defined within the system of EU regulations in the field of private international
law — both in the context of EU regulations for determining the applicable law and of the procedural
Brussels lla Regulation (now Brussels Ilbis Regulation). The paper examines the drafting history of
Rome I11 Regulation as well as the proceding unsuccessful legislative attempts. The specificities of the
act as the first in time adopted regulation in procedure of enhanced cooperation are highlighted.
Particular policy considerations that underpin the two criteria for determing the applicable law (habitual
residence and citizenship) are taken into account with a view to the aim of the regulation to strike a
balance between the social integration of the individual and the preservation of his/her cultural identity.
The primary significance of choice of law rule in determining the applicable law to divorce is also seen
as an attempt to strike a balance between two competing criteria. Successively, the following issues are
analyzed: the subject matter of the regulation, the requirement for international element in the
matrimonial relation, the rules for determining the applicable law to divorce by (limited) choice of law
under Art. 5 and in the absence of choice of law (Art. 8 — objectively applicable law). The provisions
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of Arts. 10, 12 and 13 related to the concept of public policy are examined as possible limitations to the
applicability of foreign law determined by the conflict of law rules.

6. Dafina Sarbinova. International Legal Framework of Cross-border Insolvency.
Purpose and Significance of the EU Insolvency Regulation, in: International
Treaties as a Source of the Private International Law, essays collection, ed. N.
Natov, Sofia, Ciela, 2013, ISBN 978-954-28-1356-9, 400-447 (in Bulgarian)

The study examines the features of the Insolvency Regulation (Regulation No. 1346/2000) as a legal
instrument of EU law in the area of judicial cooperation in civil and commercial law matters. The
general legal framework for cross-border insolvency proceedings is analyzed with a view to the unified
rules of the Regulation for determining the jurisdiction, the applicable law, for the recognition of
insolvency proceedings, and for coordination of parallel proceedings. The place of the Insolvency
Regulation is defined within the system of the legal instruments in the field of cross-border insolvency
proceedings, including also the cases when the center of main interest of the debtor is outside the EU
or when special rules apply (in the area of credit institutions, insurance undertakings, settlement
systems, netting or financial collaterals). The two known models of regulation of cross-border
insolvency are discussed — the model of universality and the model of territoriality. It is argues that the
Insolvency Regulation adopts the model of modified universality. The scope of application of the
Regulation is further clarified with a view to its territorial and subject matter application, as well as the
types of the national insolvency proceedings which the Regulation encompass. The prerequisites for
opening of main and territorial insolvency proceedings are examined, in addition to the definition of
the autonomous notions for ‘center of main interests’ of the debtor and ‘establishment’.

7. Dafina Sarbinova. Trends in the Choice of Law to Contracts and its Relevant
Limitations, Juridicheski Sviat, issue No.1, 2012, pp. 80-107 (in Bulgarian)

The study has the aim to analyze the limitations of party autonomy in contractual obligations envisaged
in the relevant legal instruments in the field of private international law as well as the case law of
national courts and the Court of Justice of EU. The rules which limit party autonomy has two
manifestations as an outcome — invalidity of contractual terms (or of the contracts as a whole) or
enforcement of terms which the parties have not agreed between themselves and do not emanate from
the chosen law. These limitations most often have the purpose to provide protection for the weaker
party or the implementation of certain (national or supranational) public policy. The main rule for the
choice of law under the conditions of Art. 3 of the Rome I Regulation is analyzed alongside the relation
between the Regulation and the UN Convention on the Contracts for the International Sale of Goods in
the case when the applicable law to the contract is chosen by the parties. A differentiation is made
between the notions for ‘conflict of laws’ justice and ‘substantive’ justice in the context of the
considerations taken into account by the legislator in the process of drafting of conflict of laws rules.
Party autonomy and (overriding) mandatory rules are examined as limitations to party autonomy. The
introduction of rules of mandatory character in the framework of private law relations results in retreat
from the neutrality of the conflict of laws method in determining the applicable law. In addition, the
notions for (overriding) mandatory rules, mandatory rules of EU law and provisions which cannot be
derogated from by agreement in a purely domestic case are clarified, in addition to the effect of the
mandatory rules in international commercial arbitration.
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8. Dafina Sarbinova. Jurisdiction in Consumer Contracts Disputes (Arts. 15-17) In :
Brussels I Regulation. Commentary. Ed. Prof. N. Natov, Sofia, Ciela, 2012, ISBN
978-954-28-1117-6, 168-202 (in Bulgarian)

The study examines in detail the legal framework of international jurisdiction in connection with
consumer contracts disputes under the terms of Section 4 of the Brussels I Regulation taking also into
account the residual effect of the rules under the Private International Law Code. The general principles
for determining international jurisdiction in disputes with weaker parties and the systematic place of
the rules in question are subject to analysis. The prerequisites for the conclusion of consumer contract
which is qualified as “protected” consumer contract under the regulation are thoroughly discussed. The
relevant criteria for ‘directing’ of the activities of the professional party to the Member State of the
consumer’s domicile are further defined in accordance with the case law of the Court of Justice of EU.
The conditions under Art. 95(2) PILC for determining a favorable jurisdiction for the weaker party are
also discussed in comparative perspective. The specificities of the tacit prorogation concerning
consumer contracts disputes are analyzed alongside the additional conditions which the choice of court
agreement is required to meet for the purpose of its validity under the terms of Brussels I Regulation
(Art. 23 in connection with Art. 17). The rules for the favourable jurisdiction in case of consumer
contract disputes are considered, depending on whether the consumer is a plaintiff or a defendant under
the dispute.

ARTICLES in edited volumes, journals and research papers

9. Sarbinova, D. Bulgaria, In: Jurisdiction Over Non-EU Defendants. Should the
Brussels Ia Regulation be Extended? (Studies in Private International Law), T.
Lutzi, E. Piovesani, D.Z. Rotar (Eds.), Hart Publishing, Oxford, 2023, ISBN 978-
1-5099-5891-7, pp 59-72 (in English)

The article examines the unilateral jurisdictional rules under the Private International Law Code which
are applicable by the Bulgarian court when the domicile of the defendant in an international dispute in
civil and commercial matters is in a third country (outside the EU). It also aims to set the boundaries
between the said jurisdictional rules and the jurisdictional rules under Brussels Ibis Regulation. The
paper takes into account the existing theoretical studies connected to this topic, as well as the relevant
case law of the Bulgarian court.

10. Sarbinova, D., Case Law of Bulgarian Courts in Cross-Border Matters of
Matrimonial Property Regimes. In: Cross-Border Couples Property Regimes in
Action Before Courts, Understanding the EU Regulations 1103/2016 and 1104/2016
in Practice, ed. M. Gonzalez and L. Ruggeri, Dykinson S. L., 2022, ISBN 978-84-
1122-507-6, pp 93-107 (in English)

Bulgaria participates in all EU law instruments in the field of private international law, including the
acts adopted through the procedure of enhanced cooperation. Nevertheless, since Regulation (EU)
2016/1103 is applying only for a relatively short period of time, the predominant part of Bulgarian
courts practice is based on domestic private international law rules. Both jurisdictional and conflict of
law rules on matters of matrimonial property regimes are incorporated in the Private International Law
Code of 2005 (PILC). In addition, while domestic jurisdictional rules are fully displaced by Regulation

19



(EU) 2016/1103, the domestic rules on determining the applicable law to matrimonial proprietary
relationships may still be relevant for situations involving spouses who have married before 29 January
2019. Additional complexity is introduced by the fact that before the accession into EU, Bulgaria has
entered in numerous bilateral treaties for legal assistance in civil and family law matters with third
countries (notably with much practical importance are the bilateral treaties with Russia and Ukraine)
which rules take precedence over PILC and Regulation (EU) 2016/1103. The overview of court practice
reveals that until recently, Bulgarian court experienced difficulties in the qualification of the division
of property in case of divorce (as dispute related to the marriage versus dispute related to rights in rem)
- Order of the Court of Justice of EU in Case C-67/17, Iliev. The larger part of the existing Bulgarian
case law on determining the applicable law to matrimonial property relations is based on the domestic
rules in PILC since it is still relevant in most of the cases. In addition to the objective connecting factor
which is in favour of the common nationality of the spouses, the domestic conflict of law rule provides
for the possibility for unlimited choice of law by the spouses. Bulgarian courts tend to uphold implicit
choice of Bulgarian law when the matrimonial agreement is drafted under the terms of Bulgarian family
law. Th is true also in case the applicable law is determined by the rules of a bilateral treaty with third
countries.

11. Dafina Sarbinova, Are the Unilateral Jurisdictional Clauses Valid? Law of
Obligations and Commerce, issue 7, 2013, ISSN (print):1313-8133, pp. 27-40 (in
Bulgarian)

The article examines the specificities of the unilateral jurisdictional clauses in the context of court
judgements issued by different national courts of both EU Member (French and Polish) and non-EU
Member States (Russian and Chinese), which raise doubts about the validity of these agreements
concerning both domestic and cross-border cases in civil and commercial matters. The arguments in
favour of the invalidity are drown from the law applicable to the substantive validity of the agreement.
The paper also examines the different types of unilateral jurisdictional agreements and the aims that are
achieved when these types of clauses are agreed between the parties. The regulation of the validity of
the choice of court agreements is discussed within the framework of Art. 23 of the Brussels I Regulation
and Art. 25 of Brussels Ibis Regulation. In addition, a comparative analysis is undertaken of the different
national substantive laws on which the reviewed court judgements are based.

12. Dafina Sarbinova. Objective Criteria for Determining Applicable Law to
Commercial Contracts, Savremenno Pravo, Issue No.1,2012, ISSN: 0861-18-15, pp.
35-53 (in Bulgarian)

The purpose of the article is to analyze the rules for determining the applicable law to contracts in the
absence of choice by the parties within the context of the conflict of law regulation in Bulgaria during
the last decades taking into consideration the primary significance of Rome I Regulation. Successively,
the conflict of law rules of the five different regulatory regimes of Bulgarian PIL have been examined
in the following order: Chapter Thirty-seven of the Commerce Act (Arts. 605-606e CA (repealed))
effective between 1996 and 2003; Part Three of the Law on Contracts and Obligations (repealed))
effective between 2003 and 2005 r.; Chapter Ten of the Private International Law Code (effective after
2005); the provisions of the Rome Convention effective between 2008 and 2009 and for contracts
concluded on or after 17 December 2009 the relevant rules of Rome I Regulation. The case law of the
Bulgarian court and the arbitral tribunals in Bulgaria under the said conflict of law rules is examined
alongside the legal framework.
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