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ʄʘʪʝʨʠʘʣʠʪʝ ʟʘ ʧʦʤʘʛʘʣʦʪʦ ʩʘ ʧʦʜʛʦʪʚʝʥʠ ʚ ʨʘʤʢʠʪʝ ʥʘ Ăɸʢʘʜʝʤʠʷʪʘ ʟʘ ʜʘʥʲʮʠ ʠ 

ʤʠʪʘñ, ʧʨʦʛʨʘʤʘ ʟʘ ʧʨʦʜʲʣʞʘʚʘʱʘ ʢʚʘʣʠʬʠʢʘʮʠʷ ʥʘ ʎʝʥʪʲʨʘ ʟʘ ʦʙʨʘʟʦʚʘʪʝʣʥʠ 

ʫʩʣʫʛʠ ʥʘ ʉʦʬʠʡʩʢʠ ʋʥʠʚʝʨʩʠʪʝʪ Ăʉʚ. ʂʣʠʤʝʥʪ ʆʭʨʠʜʩʢʠñ. ʇʨʦʜʫʢʪʲʪ ʩʝ 

ʨʝʘʣʠʟʠʨʘ ʩ ʧʦʜʢʨʝʧʘʪʘ ʥʘ ʄʘʛʠʩʪʲʨʩʢʘ ʧʨʦʛʨʘʤʘ Ăʄʠʪʥʠʯʝʩʢʠ ʠ ʜʘʥʲʯʝʥ 

ʢʦʥʪʨʦʣñ, ʉʪʦʧʘʥʩʢʠ ʬʘʢʫʣʪʝʪ, ʉʦʬʠʡʩʢʠ ʫʥʠʚʝʨʩʠʪʝʪ Ăʉʚ. ʂʣʠʤʝʥʪ ʆʭʨʠʜʩʢʠñ. 

 

ʇʦʤʘʛʘʣʦʪʦ ʝ ʨʝʘʣʠʟʠʨʘʥʦ ʩ ʧʦʜʢʨʝʧʘʪʘ ʥʘ ʄʇ Ăɼʘʥʲʯʝʥ ʠ ʤʠʪʥʠʯʝʩʢʠ ʢʦʥʪʨʦʣñ. 

 

ʈʘʙʦʪʘʪʘ ʝ ʩʲʦʙʨʘʟʝʥʘ ʩ ʜʝʡʩʪʚʘʱʦʪʦ ʢʲʤ ʤʝʩʝʮ ʤʘʡ 2021 ʛ. ʙʲʣʛʘʨʩʢʦ ʠ ʝʚʨʦʧʝʡʩʢʦ 

ʜʘʥʲʯʥʦ ʠ ʬʠʥʘʥʩʦʚʦ ʟʘʢʦʥʦʜʘʪʝʣʩʪʚʦ. 
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ɻʣʘʚʘ ʜʚʘʥʘʜʝʩʝʪʘ. ʆʙʞʘʣʚʘʥʝ ʧʨʝʜ ʩʲʜ ʥʘ ʜʘʥʲʯʥʦ ʨʝʚʠʟʠʦʥʥʠ ʘʢʪʦʚʝ. 

ʇʨʦʮʝʜʫʨʥʠ ʠʟʠʩʢʚʘʥʠʷ ʠ ʧʨʘʚʦʤʦʱʠʷ ʥʘ ʧʲʨʚʘʪʘ ʩʲʜʝʙʥʘ ʠʥʩʪʘʥʮʠʷ. ʆʙʞʘʣʚʘʥʝ 

ʧʨʝʜ ʩʲʜ ʥʘ ʜʘʥʲʯʥʦ ʨʝʚʠʟʠʦʥʥʠ ʘʢʪʦʚʝ. ʇʨʦʮʝʜʫʨʥʠ ʠʟʠʩʢʚʘʥʠʷ ʠ ʧʨʘʚʦʤʦʱʠʷ ʥʘ 

ʢʘʩʘʮʠʦʥʥʘʪʘ ʠʥʩʪʘʥʮʠʷ. ʇʨʘʢʪʠʢʘʪʘ ʥʘ ɺʲʨʭʦʚʥʠʷ ʘʜʤʠʥʠʩʪʨʘʪʠʚʝʥ ʩʲʜ ʧʦ 

ɼʆʇʂ. 
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ʋɺʆɼ 

 

ʇʨʦʬ. ʜ-ʨ ʊʝʦʜʦʨ ʉʝʜʣʘʨʩʢʠ, ɼʠʨʝʢʪʦʨ ʥʘ ʎʝʥʪʲʨʘ ʟʘ ʦʙʨʘʟʦʚʘʪʝʣʥʠ ʫʩʣʫʛʠ 

 

ʋʯʝʙʥʦʪʦ ʧʦʤʘʛʘʣʦ ʟʘ ʜʘʥʲʮʠ ʠ ʤʠʪʘ ʠʤʘ ʟʘ ʮʝʣ ʜʘ ʜʘʜʝ ʟʘʜʲʣʙʦʯʝʥʠ ʪʝʦʨʝʪʠʯʥʠ 

ʠ ʧʨʘʢʪʠʯʝʩʢʠ ʟʥʘʥʠʷ ʦʪʥʦʩʥʦ ʝʚʨʦʧʝʡʩʢʦʪʦ ʠ ʥʘʮʠʦʥʘʣʥʦʪʦ ʜʘʥʲʯʥʦ ʧʨʘʚʦ ʠ ʦʙʣʘʛʘʥʝ 

ʚ ʦʙʣʘʩʪʪʘ ʥʘ ʧʨʝʢʠʪʝ ʠ ʢʦʩʚʝʥʠʪʝ ʜʘʥʲʮʠ, ʢʘʢʪʦ ʠ ʤʠʪʥʠʯʝʩʢʘʪʘ ʧʦʣʠʪʠʢʘ ʥʘ ɽʉ ʠ 
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ʢʦʥʪʨʦʣ ʠ ʧʨʦʮʝʩ. ʉʲʜʲʨʞʘʥʠʝʪʦ ʧʦʟʚʦʣʷʚʘ ʙʲʨʟ ʠ ʣʝʩʝʥ ʜʦʩʪʲʧ ʜʦ ʚʘʞʥʘ ʠʥʬʦʨʤʘʮʠʷ. 

ʇʨʝʜʤʝʪʲʪ ʥʘ ʠʟʩʣʝʜʚʘʥʝʪʦ ʝ ʠʥʪʝʨʜʠʩʮʠʧʣʠʥʘʨʝʥ, ʩʣʦʞʝʥ ʠ ʨʘʟʥʦʦʙʨʘʟʝʥ.  

ʊʦʚʘ ʝ ʢʥʠʛʘ ʟʘ ʶʨʠʩʪʠ ʠ ʠʢʦʥʦʤʠʩʪʠ, ʥʘʧʠʩʘʥʘ ʦʪ ʜʦʢʘʟʘʥʠ ʚ ʪʝʦʨʠʷʪʘ ʠ 

ʧʨʘʢʪʠʢʘʪʘ ʝʢʩʧʝʨʪʠ (ʶʨʠʩʪʠ ʠ ʠʢʦʥʦʤʠʩʪʠ). ɽʢʠʧʲʪ ʧʨʝʜʩʪʘʚʷ ʧʦʩʣʝʜʦʚʘʪʝʣʥʦ 

ʚʲʧʨʦʩʠʪʝ, ʩʚʲʨʟʘʥʠ ʩ ʜʘʥʲʯʥʘʪʘ ʠ ʤʠʪʥʠʯʝʩʢʘ ʧʦʣʠʪʠʢʘ ʥʘ ɽʚʨʦʧʝʡʩʢʠʷ ʩʲʶʟ, 

ʤʘʪʝʨʠʘʣʥʦʪʦ ʠ ʧʨʦʮʝʩʫʘʣʥʦʪʦ ʜʘʥʲʯʥʦ ʧʨʘʚʦ ï ʝʚʨʦʧʝʡʩʢʦ ʠ ʥʘʮʠʦʥʘʣʥʦ, ʢʘʢʪʦ ʠ 

ʨʝʜʠʮʘ ʚʲʧʨʦʩʠ, ʩʚʲʨʟʘʥʠ ʩ ʤʠʪʘʪʘ. ʇʨʝʜʩʪʘʚʷʪ ʩʝ ʘʢʪʫʘʣʥʠ ʪʝʤʠ, ʩʚʲʨʟʘʥʠ ʩʲʩ ʩʲʜʝʙʥʘʪʘ 

ʧʨʘʢʪʠʢʘ ʚ ʦʙʣʘʩʪʪʘ ʥʘ ʧʨʝʢʠʪʝ ʠ ʢʦʩʚʝʥʠʪʝ ʜʘʥʲʮʠ ʠ ʤʠʪʘʪʘ, ʚʢʣʶʯʠʪʝʣʥʦ ʠ 

ʘʜʤʠʥʠʩʪʨʘʪʠʚʥʠʷ ʧʨʦʮʝʩ ʧʦ ʜʘʥʲʮʠ ʠ ʤʠʪʘ. ɸʥʘʣʠʟʠʨʘʪ ʩʝ ʙʲʣʛʘʨʩʢʠʪʝ ʧʨʝʶʜʠʮʠʘʣʥʠ 

ʟʘʧʠʪʚʘʥʠʷ ʧʦ ʜʘʥʲʯʥʠ ʠ ʤʠʪʥʠʯʝʩʢʠ ʜʝʣʘ ʠ ʩʝ ʨʘʟʛʣʝʞʜʘ ʧʨʘʢʪʠʢʘʪʘ ʥʘ ʉʲʜʘ ʥʘ 

ɽʚʨʦʧʝʡʩʢʠʷ ʩʲʶʟ. ʈʘʟʛʣʝʞʜʘʪ ʩʝ ʨʝʜʠʮʘ ʚʲʧʨʦʩʠ ʠ ʪʝʥʜʝʥʮʠʠ ʚ ʦʙʣʘʩʪʪʘ ʥʘ 

ʤʝʞʜʫʥʘʨʦʜʥʦʪʦ ʜʘʥʲʯʥʦ ʧʨʘʚʦ, ʩʧʦʛʦʜʙʠʪʝ ʟʘ ʠʟʙʷʛʚʘʥʝ ʥʘ ʜʚʦʡʥʦʪʦ ʜʘʥʲʯʥʦ ʦʙʣʘʛʘʥʝ 

(ʉʀɼɼʆ) ʠ ʨʘʟʣʠʯʥʠʪʝ ʧʨʦʝʢʪʠ ʟʘ ʘʜʤʠʥʠʩʪʨʘʪʠʚʥʦ ʩʲʪʨʫʜʥʠʯʝʩʪʚʦ ʠ ʦʙʤʝʥ ʥʘ 

ʠʥʬʦʨʤʘʮʠʷ ʟʘ ʜʘʥʲʯʥʠ ʮʝʣʠ. ɼʘʚʘ ʩʝ ʠʥʬʦʨʤʘʮʠʷ ʟʘ ʥʘʧʨʝʜʲʢʘ ʧʦ ʤʝʨʢʠʪʝ ʥʘ ʧʨʦʝʢʪʘ 

BEPS. ʈʘʟʛʣʝʞʜʘʪ ʩʝ ʤʠʪʥʠʯʝʩʢʠʪʝ ʨʝʞʠʤʠ ʠ ʧʨʦʮʝʜʫʨʠ, ʦʩʲʱʝʩʪʚʷʚʘʥʠ ʚ ɹʲʣʛʘʨʠʷ, ʚ 

ʪʷʭʥʦʪʦ ʤʥʦʛʦʦʙʨʘʟʠʝ. ʃʝʢʪʦʨʠ ʩʘ ʜʦʢʘʟʘʥʠ ʩʧʝʮʠʘʣʠʩʪʠ ʦʪ ʪʝʦʨʠʷʪʘ, ʧʨʘʢʪʠʢʘʪʘ ʠ 

ʙʠʟʥʝʩʘ. ʉʚʦʙʦʜʥʦ ʝ ʧʦʣʟʚʘʥʘ ʠʥʬʦʨʤʘʮʠʷ ʦʪ ʠʥʪʝʨʥʝʪ ʩ ʢʦʨʝʢʪʥʦ ʧʦʩʦʯʚʘʥʝ ʥʘ ʥʝʡʥʠʷ 

ʠʟʪʦʯʥʠʢ. ʈʘʙʦʪʘʪʘ ʝ ʩʲʦʙʨʘʟʝʥʘ ʩ ʜʝʡʩʪʚʘʱʦʪʦ ʢʲʤ ʤ. ʤʘʡ 2021 ʛ. ʙʲʣʛʘʨʩʢʦ 

ʟʘʢʦʥʦʜʘʪʝʣʩʪʚʦ ʠ ʧʨʘʚʦ ʥʘ ɽʚʨʦʧʝʡʩʢʠʷ ʩʲʶʟ. ʇʦʤʘʛʘʣʦʪʦ ʝ ʩʲʟʜʘʜʝʥʦ ʥʘ ʦʩʥʦʚʘʪʘ ʥʘ 

ʧʨʦʛʨʘʤʘʪʘ ʥʘ Ăɸʢʘʜʝʤʠʷʪʘ ʟʘ ʜʘʥʲʮʠ ʠ ʤʠʪʘñ (ʩʣʝʜʜʠʧʣʦʤʥʘ ʢʚʘʣʠʬʠʢʘʮʠʷ ʥʘ ʎʝʥʪʲʨʘ 

ʟʘ ʦʙʨʘʟʦʚʘʪʝʣʥʠ ʫʩʣʫʛʠ ʥʘ ʉʋ Ăʉʚ. ʂʣʠʤʝʥʪ ʆʭʨʠʜʩʢʠñ ʢʲʤ ʤʘʛʠʩʪʲʨʩʢʘ ʧʨʦʛʨʘʤʘ 

Ăʄʠʪʥʠʯʝʩʢʠ ʠ ʜʘʥʲʯʝʥ ʢʦʥʪʨʦʣñ, ʉʪʦʧʘʥʩʢʠ ʬʘʢʫʣʪʝʪ, ʉʋ Ăʉʚ. ʂʣʠʤʝʥʪ ʆʭʨʠʜʩʢʠñ) ï 

ʧʣʘʪʬʦʨʤʘ ʟʘ ʩʧʦʜʝʣʷʥʝ ʥʘ ʟʥʘʥʠʷ ʚ ʦʙʣʘʩʪʪʘ ʥʘ ʥʘʮʠʦʥʘʣʥʦʪʦ, ʝʚʨʦʧʝʡʩʢʦʪʦ ʠ 

ʤʝʞʜʫʥʘʨʦʜʥʦʪʦ ʜʘʥʲʯʥʦ ʠ ʤʠʪʥʠʯʝʩʢʦ ʧʨʘʚʦ ʠ ʢʦʥʪʨʦʣ ʤʝʞʜʫ ʧʨʝʜʩʪʘʚʠʪʝʣʠʪʝ ʥʘ 

ʧʨʘʢʪʠʢʘʪʘ ʠ ʪʝʦʨʠʷʪʘ, ʩʪʫʜʝʥʪʠʪʝ ʠ ʜʦʢʪʦʨʘʥʪʠʪʝ. ɸʢʘʜʝʤʠʷʪʘ ʩʝ ʨʘʟʚʠʚʘ ʙʣʘʛʦʜʘʨʝʥʠʝ 

ʠ ʥʘ ʧʦʜʢʨʝʧʘʪʘ ʥʘ ʌʦʥʜʘʮʠʷ ʟʘ ʨʘʟʚʠʪʠʝ ʥʘ ʪʲʨʛʦʚʩʢʦʪʦ ʧʨʘʚʦ, EY, KPMG, Deloitte, 

Kambourov & Partners Attorneys at Law, ʊʘʢʩʘʢʪʘ, ʧʨʠʭʦʜʥʠʪʝ ʘʜʤʠʥʠʩʪʨʘʮʠʠ ï 

ʅʘʮʠʦʥʘʣʥʘ ʘʛʝʥʮʠʷ ʟʘ ʧʨʠʭʦʜʠʪʝ ʠ ɸʛʝʥʮʠʷ Ăʄʠʪʥʠʮʠñ, ʚʢʣʶʯʠʪʝʣʥʦ ʠ ʥʘ ʤʥʦʛʦ ʜʨʫʛʠ.  

 

 

 

 

 



ʇʨʦʬ. ʜ-ʨ ɾʘʢ ʄʘʣʝʨʙ 

 

The present handbook includes several papers presented at the Tax Academy organized in Sofia 

in 2020 and 2021 on European tax law. Along the years before and after the accession of 

Bulgaria to the European Union in 2007, European law has become a decisive part of national 

law of the various Member States of the European Communities, now the European Union.  

If we look back to the inception of what was then known as the European Communities in 1957, 

although this could be foreseen, it was certainly not on the minds of most legal thinkers. The 

signature of the Treaty of Rome, which is now heralded as an important event and frequently 

illustrated by pictures of the signatories, was, to contemporary university students, just another 

event affecting the economy at large but not a major political occurrence. I was at that time a 

student at the University of Louvain in Belgium and I remember only one lecture on the topic, 

given by a professor of the University of Munich, which was well attended, but did not compare 

to the many lectures given on the new French constitution voted at the occasion of the return of 

G®n®ral de Gaulle to power. 

The major effect for my native city, Brussels, was a gradual change from a quiet and even 

provincial town into a multicultural and multinational capital. It is so that presently when 

Brussels is cited, in the newspaper; it is referred not as the capital of Belgium but at the center 

of European policy. The choice was casual and not really planned. The European administration 

was readily accessible. I was a member of a student club and asked my father, a lawyer, whether 

it was possible to arrange for a visit to the European Commission. My father called the then 

President of the Commission, who was a lawyer from Li¯ge with whom he was on friendly 

terms, Jean Rey. President Rey invited us very kindly to have tea with him at the Commission. 

Later, my former professor at Harvard University, Oliver Oldman, came to visit Brussels and 

asked me to organize a meeting with the head of taxation, director Nasini. I remember the 

surprise of my American professor when he noticed that Mr. Nasini did not speak English and 

apologetically said that the conversation should be in Italian or French, while I acted as a 

translator. This was the European Community of six countries, France, Germany, Italy and the 

Benelux States. 

French was the common language and remained so at the European Court of Justice by the 

strength of judicial conservatism. 

The case law of the Court of Justice started to develop first in the field of competition where 

the treaty provisions safeguarding the prohibition of agreements in restraint of trade and of 

abuse of a dominant position proved, together with a subsequent directive on mergers, to be 

essential to a common market. Taxation in general is not mentioned as such in the treaty but, 

as rightly pointed out by Peter Wattel1: ñThe most basic idea of the European Union is a fiscal 

ideaò. The customs union is the first area in which the Union has exclusive competence. The 

topic culminates in the EU Customs Code which is described by Dr. Tsvetan Madanski2 and 

Mrs Irena Stavreva. If the Code and its regulations are common, customs procedure remains 

national. Sometimes, procedural action will be criminal in nature, sometimes, it will be civil. 

The rights of taxpayers and the conduct of litigation is of course heavily influenced thereby. 

 
1 European Tax Law, vol. 1, General topics and direct taxation, 7th ed., by P.J. Wattel, O. Marres and H. 

Vermeulen, eds., Alphen aan den Rijn, Kluwer Law International, 2019, p. 11. 
2 See at: ʄʘʜʘʥʩʢʠ, ʎʚ. ʌʘʢʪʦʨʠ ʟʘ ʝʬʝʢʪʠʚʥʦʩʪ ʥʘ ʤʠʪʥʠʯʝʩʢʠʷ ʢʦʥʪʨʦʣ ʚʲʨʭʫ ʪʨʘʬʠʢʘ ʥʘ 

ʬʘʣʰʠʬʠʮʠʨʘʥʠ ʠ ʧʠʨʘʪʩʢʠ ʩʪʦʢʠ, ʥʘʨʫʰʘʚʘʱʠ ʧʨʘʚʘ ʥʘ ʠʥʪʝʣʝʢʪʫʘʣʥʘ ʩʦʙʩʪʚʝʥʦʩʪ, ʧʲʨʚʦ ʠʟʜʘʥʠʝ, ʉ., 

ʀʟʜʘʪʝʣʩʪʚʦ ʥʘ ɹɸʅ, 2019 
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Harmonization of indirect taxes was expressly addressed by the treaty as it is a prerequisite for 

the free circulation of goods within the simple market. Mr. Mil¯n Raykov covers the topics 

where a significant body of European case law has developed over the years. The final stage of 

value added tax may be a long way to achieve but the harmonization of the tax base, with some 

amount of compromise, was the result of an overhaul of previous directives by the 6th directive 

Tax rates however, remain within limits, a national prerogative. A complex harmonization of 

excise taxes has also been devised. Let us notice that Bulgaria was able to retain a lower tax 

rate on raki! If we turn to direct taxes, the relevance of the treaty was less obvious. It took years 

before the European Court of Justice delivered a first judgment in the field, the ñavoir fiscalò 

decision and it was not before 1990 when Mrs Christiane Scrivener became Commissioner in 

charge, that directives, namely on mergers and parent-subsidiary relationships, were issued at 

the same time as an international agreement on transfer pricing was signed. Since then, 

continuous developments have taken place to the extent that the United Kingdom, now a former 

member of the Union, was at times aggravated by several ECJ judgments questioning the 

compatibility of features of the UK tax system with primary law as set out in the treaties. This 

may have led the Court to frequently insist on the balance to be kept between the respective 

taxing powers of the States. The readers will be able to navigate such delicate concepts as 

proportionality, subsidiarity, rule of reason as a justification for restrictions, discriminations, 

disparities and dislocations. 

At the same time, provisions on State aid, technically part of the competition chapter of the 

treaties, became a formidable tool for the avoidance of unfair competition in the tax field 

between countries of the Union, as professor Savina Mihaylova expands in her paper. 

European law cannot be dissociated from the general trend of international tax law expressed 

a.o. in double tax treaties. Administrative cooperation, mostly through exchange of information, 

was submitted to a new impetus by G20 action and new EU directives on exchange of 

information. The field is surveyed by Mr. Ivan Antonov and professor Ganeta Minkova. The 

practice of the Supreme administrative Court of Bulgaria in the fields of direct and indirect 

taxes comes as an unavoidable topic in a study of this kind. It is covered by Judge Madeleine 

Petrova. State liability for damages in the event of a breach of EU law is commented by Judge 

Iskra Alexandrova. Tax procedure issues, although national in nature, failing any type of 

harmonization except by reference to fundamental rights embodied in the EU charter, are of 

paramount importance for the application of the principles as outlined by Mrs Irina Kirova and 

Judge Maroussya Dimitrova. As of now, several references have been made by Bulgarian 

Courts for preliminary rulings by the ECJ. 

The paramount topic of the taxation of digital economy, a nice subject for the eventual 

resolution of tax disputes along the last directive on such disputes, is dealt with by Mr. Ivan 

Antonov.  

The topic of Brexit and its still unknown consequences had to be covered and was so by Dr. 

Tsvetan Madanski and Mrs Irena Stavreva. 

We may agree with professor Mihaylova when she writes that ñthe EU membership of Bulgaria 

must be highlighted as one of the most significant achievements in the countryôs development 

following the changes and transformations after 1989ò3. The Bulgarian presidency of the 

Council of the EU was the occasion of the disputed directive on mandatory exchange of 

information in relation to cross-border arrangements (DAC 6). Most tax statutes of Bulgaria 

date back to 2005-2006 and were subsequently amended. They form, with the double tax 

 
3 International initiatives in the field of taxation and European Law, Collection of Papers, Faculty of Law, Nis, nÁ 

85, year LVIII, 2019, p. 264. 
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treaties signed by Bulgaria and generally following the OECD Model Convention, although 

Bulgaria is not an OECD member, a coherent body of tax law. The Bulgarian reporter at the 

International Fiscal Association London Congress in 2019 noted that the implementation of the 

BEPS project in Bulgaria would be done based on EU directives and regulations rather than 

own OECD guidelines4. As European tax law and European law generally are the common 

property of all European lawyers and interested observers in the world, a vast body of 

commentaries is available to the interested reader. This is in sharp contrast with the initial 

literature on the topic: the first book on European law was written by two American scholars, 

professors Stein and Nicholson. The glosis which accompanies every new decision of the Court 

may be compared to the work of glossators and post-glossators in canonic law during the 

Middle Ages. It is therefore the task of universities to make such body of law readily accessible 

to lawyers in every country and to communicate to them a way of thinking ñEuropeanò when 

dealing with domestic problems. The lectures which are reproduced in the present book 

constitute a valuable step in that direction. 

I would like to express my deepest gratitude for the support rendered by the Dean of the Faculty 

of Economics at Sofia University St. Kliment Ohridski, Assoc. Prof. Atanas Georgiev, PhD, 

towards realization of this project. 

 

 

Jacques Malherbe 

Professor emeritus of the Catholic University of Louvain 

Advocate (Simont Braun, Brussels) 

 

 

 

 

 

 
4 Andonova, L., Cahiers de Droit fiscal international, vol. 104, p. 86. 



ʉʧʠʩʲʢ ʥʘ ʩʲʢʨʘʱʝʥʠʷʪʘ 

 

 

ɸʄ ɸʥʪʠʜʲʤʧʠʥʛʦʚʦ ʤʠʪʦ 

ɸʇɺ ɸʢʪ ʟʘ ʧʨʠʭʚʘʱʘʥʝ ʠ ʚʲʟʩʪʘʥʦʚʷʚʘʥʝ 

ɸʇɺ ɸʢʪ ʟʘ ʧʨʠʭʚʘʱʘʥʝ ʠ ʚʲʟʩʪʘʥʦʚʷʚʘʥʝ 

ɸʇʂ ɸʜʤʠʥʠʩʪʨʘʪʠʚʥʦʧʨʦʮʝʩʫʘʣʝʥ ʢʦʜʝʢʩ 

ɸʉ ɸʧʝʣʘʪʠʚʝʥ ʩʲʜ 

ɸʉʉɻ ɸʜʤʠʥʠʩʪʨʘʪʠʚʝʥ ʩʲʜ ʉʦʬʠʷ ʛʨʘʜ 

ɹʅɼ ɹʨʫʪʝʥ ʥʘʮʠʦʥʘʣʝʥ ʜʦʭʦʜ 

ɺɸʜʉ ɺʲʨʭʦʚʝʥ ʘʜʤʠʥʠʩʪʨʘʪʠʚʝʥ ʩʲʜ 

ɺʆɼ ʚʲʪʨʝʦʙʱʥʦʩʪʥʘ ʜʦʩʪʘʚʢʘ 

ɺʆʇ ʚʲʪʨʝʦʙʱʥʦʩʪʥʦ ʧʨʠʜʦʙʠʚʘʥʝ 

ɻʇʂ ɻʨʘʞʜʘʥʩʢʠ ʧʨʦʮʝʩʫʘʣʝʥ ʢʦʜʝʢʩ 

ɼɸ ɼʘʥʲʯʝʥ ʘʢʪʠʚ 

ɼɺ ɼʲʨʞʘʚʝʥ ʚʝʩʪʥʠʢ 

ɼɼʉ ʜʘʥʲʢ ʜʦʙʘʚʝʥʘ ʩʪʦʡʥʦʩʪ 

ɼɽʉ ɼʦʛʦʚʦʨ ʟʘ ɽʚʨʦʧʝʡʩʢʠʷ ʩʲʶʟ 

ɼɿʃ ɼʘʥʲʯʥʦʟʘʜʲʣʞʝʥʦ ʣʠʮʝ 

ɼʂ ɼʘʥʲʯʝʥ ʢʨʝʜʠʪ 

ɼʄɸ ʜʲʣʛʦʪʨʘʡʥʠ ʤʘʪʝʨʠʘʣʥʠ ʘʢʪʠʚʠ 

ɼʆɼʆʇ ɼʠʨʝʢʮʠʷ ʦʙʞʘʣʚʘʥʝ ʠ ʜʘʥʲʯʥʦ-ʦʩʠʛʫʨʠʪʝʣʥʘ ʧʨʘʢʪʠʢʘ 

ɼʆʇʂ ɼʘʥʲʯʥʦ-ʦʩʠʛʫʨʠʪʝʣʝʥ ʧʨʦʮʝʩʫʘʣʝʥ ʢʦʜʝʢʩ 

ɼʈ ʜʦʧʲʣʥʠʪʝʣʥʠ ʨʘʟʧʦʨʝʜʙʠ 

ɼʌɽʉ ɼʦʛʦʚʦʨ ʟʘ ʬʫʥʢʮʠʦʥʠʨʘʥʝʪʦ ʥʘ ɽʚʨʦʧʝʡʩʢʠʷ ʩʲʶʟ 

ɼʏ ʜʲʨʞʘʚʘ ʯʣʝʥʢʘ 

ɽɸɼ ɽʜʠʥʝʥ ʘʜʤʠʥʠʩʪʨʘʪʠʚʝʥ ʜʦʢʫʤʝʥʪ 

ɽɺʈɸʊʆʄ ɽʚʨʦʧʝʡʩʢʘ ʦʙʱʥʦʩʪ ʟʘ ʘʪʦʤʥʘ ʝʥʝʨʛʠʷ 

ɽʀʆ ɽʚʨʦʧʝʡʩʢʘ ʠʢʦʥʦʤʠʯʝʩʢʘ ʦʙʱʥʦʩʪ 

ɽʂ ɽʚʨʦʧʝʡʩʢʘ ʢʦʤʠʩʠʷ 

ɽʆɺʉ ɽʚʨʦʧʝʡʩʢʘ ʦʙʱʥʦʩʪ ʟʘ ʚʲʛʣʠʱʘ ʠ ʩʪʦʤʘʥʘ 

ɽʉʇ ɽʚʨʦʧʝʡʩʢʘ ʩʤʝʪʥʘ ʧʘʣʘʪʘ 

ɽʉʌʇ ɽʣʝʢʪʨʦʥʥʘ ʩʠʩʪʝʤʘ ʩ ʬʠʩʢʘʣʥʘ ʧʘʤʝʪ 

ɿɸɼʉ ɿʘʢʦʥ ʟʘ ʘʢʮʠʟʠʪʝ ʠ ʜʘʥʲʯʥʠʪʝ ʩʢʣʘʜʦʚʝ 

ɿɹɼʉ ɿʘʢʦʥ ʟʘ ʙʲʣʛʘʨʩʢʠʪʝ ʜʦʢʫʤʝʥʪʠ ʟʘ ʩʘʤʦʣʠʯʥʦʩʪ 

ɿɺʈ ʟʘʧʦʚʝʜ ʟʘ ʚʲʟʣʘʛʘʥʝ ʥʘ ʨʝʚʠʟʠʷ 

ɿɼɼʉ ɿʘʢʦʥ ʟʘ ʜʘʥʲʢ ʜʦʙʘʚʝʥʘ ʩʪʦʡʥʦʩʪ 

ɿɼɼʌʃ ɿʘʢʦʥ ʟʘ ʜʘʥʲʮʠʪʝ ʚʲʨʭʫ ʜʦʭʦʜʠʪʝ ʥʘ ʬʠʟʠʯʝʩʢʠʪʝ ʣʠʮʘ 

ɿɼʇ ɿʘʢʦʥ ʟʘ ʜʲʨʞʘʚʥʠʪʝ ʧʦʤʦʱʠ 

ɿɿʆ ɿʘʢʦʥ ʟʘ ʟʜʨʘʚʥʦʪʦ ʦʩʠʛʫʨʷʚʘʥʝ 

ɿʀɼ ɿʘʢʦʥ ʟʘ ʠʟʤʝʥʝʥʠʝ ʠ ʜʦʧʲʣʥʝʥʠʝ 

ɿʂʇʆ ɿʘʢʦʥ ʟʘ ʢʦʨʧʦʨʘʪʠʚʥʦʪʦ ʧʦʜʦʭʦʜʥʦ ʦʙʣʘʛʘʥʝ 

ɿʄ ɿʘʢʦʥ ʟʘ ʤʠʪʥʠʮʠʪʝ 

ɿʄɼʊ ɿʘʢʦʥ ʟʘ ʤʝʩʪʥʠʪʝ ʜʘʥʲʮʠ ʠ ʪʘʢʩʠ 

ɿʅʀ ɿʘʢʦʥ ʟʘ ʥʘʩʲʨʯʘʚʘʥʝ ʥʘ ʠʥʚʝʩʪʠʮʠʠʪʝ 

ɿʆɼʆɺ ɿʘʢʦʥ ʟʘ ʦʪʛʦʚʦʨʥʦʩʪʪʘ ʥʘ ʜʲʨʞʘʚʘʪʘ ʠ ʦʙʱʠʥʠʪʝ ʟʘ ʚʨʝʜʠ 

ɿʇɿʇ ɿʘʢʦʥ ʟʘ ʧʦʜʧʦʤʘʛʘʥʝ ʥʘ ʟʝʤʝʜʝʣʩʢʠʪʝ ʧʨʦʠʟʚʦʜʠʪʝʣʠ 

ɿʇʌ ɿʘʢʦʥ ʟʘ ʧʫʙʣʠʯʥʠʪʝ ʬʠʥʘʥʩʠ 

ɿʋʆ ɿʘʢʦʥ ʟʘ ʫʧʨʘʚʣʝʥʠʝ ʥʘ ʪʨʘʥʩʘʢʮʠʠʪʝ 

ʀʄ ʠʟʨʘʚʥʠʪʝʣʥʦ ʤʠʪʦ 
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ʀʇɼʇʆ ʠʩʢʘʥʝ ʟʘ ʧʨʝʜʩʪʘʚʷʥʝ ʥʘ ʜʦʢʫʤʝʥʪʠ ʠ ʧʠʩʤʝʥʠ ʦʙʷʩʥʝʥʠʷ 

ʀʉ ʠʥʬʦʨʤʘʮʠʦʥʥʘ ʩʠʩʪʝʤʘ 

ʀʊɿ ʠʥʩʪʨʫʤʝʥʪʠ ʟʘ ʪʲʨʛʦʚʩʢʘ ʟʘʱʠʪʘ 

ʂʅ ʢʦʤʙʠʥʠʨʘʥʘ ʥʦʤʝʥʢʣʘʪʫʨʘ 

ʂʅʈ ʂʠʪʘʡʩʢʘ ʥʘʨʦʜʥʘ ʨʝʧʫʙʣʠʢʘ 

ʂʈɹ ʂʦʥʩʪʠʪʫʮʠʷ ʥʘ ʈʝʧʫʙʣʠʢʘ ɹʲʣʛʘʨʠʷ 

ʂʉ ʂʦʥʩʪʠʪʫʮʠʦʥʝʥ ʩʲʜ 

ʄʂʉ ʄʠʪʥʠʯʝʩʢʠ ʢʦʜʝʢʩ ʥʘ ʉʲʶʟʘ 

ʄʅɻ ʄʥʦʛʦʥʘʮʠʦʥʘʣʥʘ ʛʨʫʧʘ 

ʄʇ ʤʲʣʯʘʣʠʚʦ ʧʦʪʚʲʨʞʜʘʚʘʥʝ 

ʄʉ ʄʠʪʥʠʯʝʩʢʠ ʩʲʶʟ 

ʄʋ ʤʠʪʥʠʯʝʩʢʦ ʫʯʨʝʞʜʝʥʠʝ 

ʄʌʈ ʄʥʦʛʦʛʦʜʠʰʥʘ ʬʠʥʘʥʩʦʚʘ ʨʘʤʢʘ 

ʅɸ ʥʦʨʤʘʪʠʚʝʥ ʘʢʪ 

ʅɸʇ ʅʘʮʠʦʥʘʣʥʘ ʘʛʝʥʮʠʷ ʟʘ ʧʨʠʭʦʜʠʪʝ 

ʅʆʅ ʥʘʡ-ʦʙʣʘʛʦʜʝʪʝʣʩʪʚʘʥʘ ʥʘʮʠʷ 

ʆɹʂʅ ʦʙʷʩʥʠʪʝʣʥʠ ʙʝʣʝʞʢʠ ʢʲʤ ʢʦʤʙʠʥʠʨʘʥʘʪʘ ʥʦʤʝʥʢʣʘʪʫʨʘ 

ʆɹʍʉ ʦʙʷʩʥʠʪʝʣʥʠ ʙʝʣʝʞʢʠ ʢʲʤ ʭʘʨʤʦʥʠʟʠʨʘʥʘʪʘ ʩʠʩʪʝʤʘ 

ʆɼɺ ʦʙʦʙʱʝʥʘ ʜʝʢʣʘʨʘʮʠʷ ʟʘ ʚʲʚʝʞʜʘʥʝ 

ʆɼʆʇ Ăʆʙʞʘʣʚʘʥʝ ʠ ʜʘʥʲʯʥʦ-ʦʩʠʛʫʨʠʪʝʣʥʘ ʧʨʘʢʪʠʢʘñ 

ʆʀʆ ʦʜʦʙʨʝʥ ʠʢʦʥʦʤʠʯʝʩʢʠ ʦʧʝʨʘʪʦʨ 

ʆʀʉʈ ʆʨʛʘʥʠʟʘʮʠʷ ʟʘ ʠʢʦʥʦʤʠʯʝʩʢʦ ʩʲʪʨʫʜʥʠʯʝʩʪʚʦ ʠ ʨʘʟʚʠʪʠʝ 

ʆʀʉʈ ʆʨʛʘʥʠʟʘʮʠʷ ʟʘ ʠʢʦʥʦʤʠʯʝʩʢʦ ʩʲʪʨʫʜʥʠʯʝʩʪʚʦ ʠ ʨʘʟʚʠʪʠʝ 

ʆʂ ʆʙʝʜʠʥʝʥʦ ʂʨʘʣʩʪʚʦ 

ʆʄ ʦʙʝʟʧʝʯʠʪʝʣʥʠ ʤʝʨʢʠ 

ʆʄʊ ʆʙʱʘ ʤʠʪʥʠʯʝʩʢʘ ʪʘʨʠʬʘ 

ʆʄʋ ʦʪʧʨʘʚʥʦ ʤʠʪʥʠʯʝʩʢʦ ʫʯʨʝʞʜʝʥʠʝ 

ʆʇ ʦʨʛʘʥ ʧʦ ʧʨʠʭʦʜʠʪʝ 

ʆʇʉ ʦʢʦʥʯʘʪʝʣʥʠ ʧʨʝʜʝʣʥʠ ʩʪʘʚʢʠ 

ʆʉʇ ʆʙʱʘ ʩʝʣʩʢʦʩʪʦʧʘʥʩʢʘ ʧʦʣʠʪʠʢʘ 

ʆʌɻ ʦʯʝʚʠʜʥʘ ʬʘʢʪʠʯʝʩʢʘ ʛʨʝʰʢʘ 

ʇɼʂ ʧʲʣʝʥ ʜʘʥʲʯʝʥ ʢʨʝʜʠʪ 

ʇɿʈ ʧʨʝʭʦʜʥʠ ʠ ʟʘʢʣʶʯʠʪʝʣʥʦ ʨʘʟʧʦʨʝʜʙʠ 

ʇʄʋ ʧʦʣʫʯʘʚʘʱʦ ʤʠʪʥʠʯʝʩʢʦ ʫʯʨʝʞʜʝʥʠʝ 

ʇʆ ʧʠʩʤʝʥʠ ʦʙʷʩʥʝʥʠʷ 

ʇʆʄ ʧʨʝʜʚʘʨʠʪʝʣʥʠ ʦʙʝʟʧʝʯʠʪʝʣʥʠ ʤʝʨʢʠ 

ʇʇɿɼɼʉ ʇʨʘʚʠʣʥʠʢ ʟʘ ʧʨʠʣʘʛʘʥʝ ʥʘ ʟʘʢʦʥʘ ʟʘ ʜʘʥʲʢ ʜʦʙʘʚʝʥʘ ʩʪʦʡʥʦʩʪ 

ʇʋʌʆ ʧʨʦʪʦʢʦʣ ʟʘ ʫʩʪʘʥʦʚʷʚʘʥʝ ʥʘ ʬʘʢʪʠ ʠ ʦʙʩʪʦʷʪʝʣʩʪʚʘ 

ʈɸ ʨʝʚʠʟʠʦʥʝʥ ʘʢʪ 

ʈɸʇʈɸ ʨʝʚʠʟʠʦʥʝʥ ʘʢʪ ʟʘ ʧʦʧʨʘʚʢʘ 

ʈɼ ʨʝʚʠʟʠʦʥʝʥ ʜʦʢʣʘʜ 

ʈʀ ʈʝʛʣʘʤʝʥʪ ʟʘ ʠʟʧʲʣʥʝʥʠʝ 

ʈʃ ʨʝʚʠʟʠʨʘʥʦ ʣʠʮʝ 

ʈʆʇɸ ʨʝʞʠʤ Ăʦʪʣʦʞʝʥʦ ʧʣʘʱʘʥʝ ʥʘ ʘʢʮʠʟñ 

ʈʇ ʨʘʙʦʪʥʘ ʧʨʦʛʨʘʤʘ 

ʉɽɼ ʉʲʜ ʥʘ ɽʚʨʦʧʝʡʩʢʠʷ ʩʲʶʟ 

ʉʀɼɼʆ ʉʧʦʛʦʜʙʘ ʟʘ ʠʟʙʷʛʚʘʥʝ ʥʘ ʜʚʦʡʥʦ ʜʘʥʲʯʥʦ ʦʙʣʘʛʘʥʝ 

ʉʄʆ ʉʚʝʪʦʚʥʘ ʤʠʪʥʠʯʝʩʢʘ ʦʨʛʘʥʠʟʘʮʠʷ 

ʉʊʆ ʉʚʝʪʦʚʥʘ ʪʲʨʛʦʚʩʢʘ ʦʨʛʘʥʠʟʘʮʠʷ 

ʉʊʉ ʉʧʦʨʘʟʫʤʝʥʠʝ ʟʘ ʪʲʨʛʦʚʠʷ ʠ ʩʲʪʨʫʜʥʠʯʝʩʪʚʦ 
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ʊʂ ʪʘʨʠʬʥʠ ʢʚʦʪʠ 

ʊʉʈ ʪʨʘʜʠʮʠʦʥʥʠ ʩʦʙʩʪʚʝʥʠ ʨʝʩʫʨʩʠ 

ʋʆʀʀ ʫʩʣʫʛʠ ʦʪ ʦʙʱ ʠʢʦʥʦʤʠʯʝʩʢʠ ʠʥʪʝʨʝʩ 

ʌʋ ʬʠʩʢʘʣʥʦ ʫʩʪʨʦʡʩʪʚʦ 

ʍʉ ʭʘʨʤʦʥʠʟʠʨʘʥʘ ʩʠʩʪʝʤʘ 

ʎʋ ʮʝʥʪʨʘʣʥʦ ʫʧʨʘʚʣʝʥʠʝ 

ʏɼʂ ʯʘʩʪʠʯʝʥ ʜʘʥʲʯʝʥ ʢʨʝʜʠʪ 

 

 

CCN Common Communications Network 

CETA Comprehensive Economic and Trade Agreement (ɺʩʝʦʙʭʚʘʪʥʦ 

ʠʢʦʥʦʤʠʯʝʩʢʦ ʠ ʪʲʨʛʦʚʩʢʦ ʩʧʦʨʘʟʫʤʝʥʠʝ ʤʝʞʜʫ ɽʉ ʠ ʂʘʥʘʜʘ) 

CRS Common Reporting Standard 

EUIPO European Union Intellectual Property Office (ʉʣʫʞʙʘ ʥʘ 

ɽʚʨʦʧʝʡʩʢʠʷ ʩʲʶʟ ʟʘ ʠʥʪʝʣʝʢʪʫʘʣʥʘ ʩʦʙʩʪʚʝʥʦʩʪ) 

 

FATCA Foreign Account Tax Compliance Act 

GATT General Agreement on Tariffs and Trade (ʆʙʱʦ ʩʧʦʨʘʟʫʤʝʥʠʝ ʟʘ 

ʤʠʪʘʪʘ ʠ ʪʲʨʛʦʚʠʷʪʘ) 

HMRC Her Majesty's Revenue and Customs (ɹʨʠʪʘʥʩʢʘ ʜʘʥʲʯʥʘ ʠ 

ʤʠʪʥʠʯʝʩʢʘ ʩʣʫʞʙʘ) 

NAFTA North American Free Trade Agreement (ʉʝʚʝʨʥʦʘʤʝʨʠʢʘʥʩʢʦ 

ʩʧʦʨʘʟʫʤʝʥʠʝ ʟʘ ʩʚʦʙʦʜʥʘ ʪʲʨʛʦʚʠʷ) 

OLAF Office europ®en de lutte antifraude (ɽʚʨʦʧʝʡʩʢʘ ʩʣʫʞʙʘ ʟʘ ʙʦʨʙʘ ʩ 

ʠʟʤʘʤʠʪʝ) 

REX Registered exporters (ʨʝʛʠʩʪʨʠʨʘʥʠ ʠʟʥʦʩʠʪʝʣʠ) 

SCM Agreement Agreement on Subsidies and Countervailing Measures 

(ʉʧʦʨʘʟʫʤʝʥʠʝ ʟʘ ʩʫʙʩʠʜʠʠ ʠ ʢʦʤʧʝʥʩʘʮʠʦʥʥʠ ʤʝʨʢʠ) 

TARIC TARif Int®gr® Communautaire (ʀʥʪʝʛʨʠʨʘʥʘ ʪʘʨʠʬʘ ʥʘ 

ɽʚʨʦʧʝʡʩʢʘʪʘ ʦʙʱʥʦʩʪ) 

WTO World Trade Organisation (ʉʚʝʪʦʚʥʘ ʪʲʨʛʦʚʩʢʘ ʦʨʛʘʥʠʟʘʮʠʷ) 
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Introduction European Institutions
Division of powers within the EU

Treaty of Lisbon (2007) replaces Treaty of Rome (1957)

Treaty of European Union (TEU)

Treaty on the functioning of the EU (TFEU)

Competences not conferred upon Union remain with Member States 
(MS)
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Competences of the Union

Principle of conferral (Art. 5 TEU)

1. Exclusive competences

Art. 3 TFEU

Customs union

Competition rules

Monetary policy (in Euro countries)

Common commercial policy

2. Shared competences with preemption

Both Union and MS are competent but when the Union exercises its

competence, MS lose their competence

Art. 4 TFEU

3. Shared competences without preemption
The Union is only competent to support, coordinate or supplemnt and may

not sepersede competence of MS

Art. 6 TFEU

 

 

 

Institutions

Council of Ministers

Council

Parliament

Commission

Economic and Social 
Committee
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Principles

Subsidiarity

Union actions only if 
purpose cannot be 

achieved by MS

Art. 5(3) TEU

Proportionality

Action not to go 
beyond what is 

necessary to achieve 
objective of Treaty

Art. 5(4) TEU

 

 

 

ÅThe Court has the power to annul Union acts which are in breach of 
subsidiarity or proportionality (art. 263 TFEU) or to declare them 
invalid (art. 267 TFEU)

ÅIt has never done so

ÅYellow card procedure

ÅProtocol no. 2 to the Lisbon Treaty on the principles of subsidiarity 
and proportionality

ÅA national parliament (or a chamber) may submit a reasoned opinion 
to the effect that a draft legislation act is a breach of subsidiarity

ÅEach parliament has 2 votes

ÅOne third of the votes is necessary to compel the Commission to 
review its proposal

Ex. CCTB: not 1/3
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Relation Union law / National law

Primary law: 
V Treaties

V Charter of Fundamental Rights

Art. 288 TFEU

Secondary law:
V regulations

V directives
V Decisions

International agreements:  Art. 216

Union law

General principles

 

 

 

General principles

ÅCommon to constitutional and legal traditions of MS

ÅFundamental rights: codified in Charter (2000) integrated in Lisbon
Treaty (2009)

ÅSystemic principles:

ÅPrimacy of Union law

ÅDirect effect of Union law

ÅProcedural law: equivalence / effectiveness

ÅSubsidiarity

ÅProportionality

ÅProhibition of abuse

Å Legal certainty

Å Legitimate expectations

Å equality
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Soft law

ÅRecommendations of Commission

ÅOpinions of Commission

ÅResolutions of Council

ÅCodes of conduct

ÅHarmful Tax Competition(1997): çTaxers cartelè

Å Transfer Pricing: 

Å Implementation of EU Arbitration Convention (2009)

Å Documentation (2006)

ÅCommunications to:

Å Council

Å Parliament

Å Economic and social Committee

 

 

 

 

Recommendations

ÅTax relief for non-residents (1993)

ÅAggressive tax planning (2012)

ÅTax treaty abuse (2016)
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Communications

ÅIn order to 

- coordinate MS tax systems

- announce policy

ÅCoordinating direct tax systems (2006)

ÅExit taxation (2006)

ÅTax treatment of losses (2006)

ÅApplication of anti-abuse measures (2007)

 

 

 

 

Resolutions of Council

ÅCoordination of CFC and thin capitalization rules (2010)
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Comitology

ÅDelegation of powers by Council to Commission to adopt

ÅDelegated acts

Å Implementing acts

ÅControl by Council at qualified majority

ÅBy-passes unanimity requirement

ÅExercized for implementing acts by Committees of MS 
representatives

Reg. No. 182/2011, art. 5-6

 

 

 

 

Primacy of Union law

National provision

Åinterpreted in a way consistent with Union law

Åinapplicable if contrary to Union law
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Direct effect

Vertical

Åbetween State and citizen

Horizontal

Åbetween citizens

Ånot recognized to directives

 

 

 

Judicial remedies

Liability of MS

Åreparation of damage

Preliminary rulings

Ånational jurisdiction refers questions of EU law to Court of 
Justice of the Union

ÅCourt gives binding interpretation

ÅMS must amend its law

Åeffect for the past
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Action for infringement

by

ÅCommission

ÅMS

before EJC

 

 

 

Powers of EU in field of taxation
Direct taxation in general

Competence of the State

Å1/3 of budget

Double taxation

Årelief by 

Åunilateral measures

Ådouble tax conventions (DTC)

Åmethods

Åexemption

Åcredit

Åobstacle to internal market

OECD Model Convention
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EU competence
Direct taxation

General provisions

Directives for approximation of laws affecting internal market ðart. 115

Freedoms encompassing a.o. direct taxes

 

 

 

Taxation 

ÅIs an internal market issue

Art. 4(2)a TFEU

ÅShared competence with preemption
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ÅIn the field of indirect taxes which is harmonized

CJEU case law is tax law: technical

ÅIn the field of direct taxes

ÅNot a little harmonized

ÅIt is a general EU law

 

 

 

Five freedoms

Free movement of goods (art. 34 TFEU)

Free movement of persons (art. 45)

Freedom of establishment (art. 49)

Free movement of services (art. 56)

Free movement of capitals (art. 63)

« according to settled case-law, although direct taxation falls within their competence, 

Member States must nonethelessexercise that competence consistently with Community law 

and, in particular, avoid any discrimination on grounds of nationality »
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Other EU initiatives

Fight against harmful tax competition

ÅCode of Conduct for Business Taxation (1997)

Prohibition of State Aid

ÅArt. 107 -118

ÅNotice on application of State Aid rules to direct business 
taxation (1998)

 

 

 

Other EU initiatives

Coordination

Communication of Commission

ÅExit taxes

ÅCompensation of cross -border losses

ÅTax fraud and evasion
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Role of ECJ

Compatibility of national law

Åwith directives

Åwith TFEU freedoms

Åno restriction

Åno discrimination

 

 

 

Free movement of goods

Article 34 TFEU

Quantitative restrictions on imports and all measures having

equivalent effect shall be prohibited between Member States
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Free movement of persons

Article 45

I. Freedom of movement for workers shall be secured within

the Community

 

 

 

Free movement of establishment

Article 49

érestrictions on the freedom of establishment of nationals of 

a Member State in the territory of another Member State 

shall be prohibited .  Such prohibition shall also apply to 

restrictions on the setting -up of agencies, branches or 

subsidiaries by nationals of any Member State established in 

the territory of any Member State
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Free movement of services

Article 56

érestrictions on freedom to provide services within the 

Community shall be prohibited in respect of nationals of 

Member States who are established in a State of the 

Community other than that of the person for whom the 

services are intended

 

 

 

Free movement of capital

Article 63

I. éall restrictions on the movement of capital between

Member States and between Member States and third

countries shall be prohibited
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Free movement of capital

Article 65.1

éwithout prejudice to the right of Member States:

(a) to apply the relevant provisions of their tax law which distinguish 

between taxpayers who are not in the same situation with regard to 

their place of residence or with regard to the place where their capital is 

invested;

(b) to take all requisite measures to prevent infringements of national 

law and regulations, in particular in the field of taxation é or to take 

measures which are justified on grounds of public policy or public 

security

 

 

 

Third Countries
Freedom of movement of capital

If freedom of movement of capital impeded, it is a 
consequence of the restriction of freedom of 

establishment
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Justification of restrictions
Cohesion of tax system: yes, if

Åsame taxpayer

Åsame tax

Ådirect link between relief and tax

Loss of tax revenue:  no

Territoriality :  yes, but

Insuring effective tax control:  yes

Åbut exchange of information suffices

Preventing tax avoidance:  yes

Åbut case by case approach

Offsetting other advantages:  no

 

 

 

Part II. 
Analysis of some 
aspects of the case 
law of the ECJ
Positive 
Harmonization
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Chapter 1. Taxation of companies

Section 1. Freedom to choose the form of establishment in other
Member States

Same tax treatment for branch and domestic company : imputation of corporate tax
corresponding to distributed profit on corporate tax due on dividend

Avoir fiscal, C -270/83, ECJ, 28 January 1986

§ 1. In the Host State (country of source)

A. Tax treatment of Permanent Establishments of 

EU companies in the Host State

 

 

 

Foreign insurance companies obliged to invest part of reserves in French 
shares

Objections of French government and answers of the Court

O: no harmonization of tax laws

A: exercise of fundamental freedoms cannot be conditioned by harmonization of 
legislations

O: discrimination can only be solved by bilateral conventions extending tax credit to non-
residents

A: conventions are based on reciprocity application field of freedoms established by the 
Treaty; cannot be restricted by requirements of reciprocity

O:  risk of tax avoidance: localisation of French participations in French branch

A: risk of tax evasion my not justify non-application of Treaty

O: possibility to create a subsidiary

A: may be more onerous than a branch

O: distinction in all tax systems between residents and non-residents

A: France under its territoriality principle taxes residents and non-residents alike only on 
their entreprises in France
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Avoir fiscal

Å 19 Even if the possibility cannot altogether be excluded that a distinction

basedon the location of the registeredoffice of a company or the place of

residenceof a natural person may, under certain conditions, be justified in

an area such as tax law, it must be observedin this case that French tax

law does not distinguish,for the purpose of determining the income liable

to corporation tax, between companies having their registered office in

France and branches and agenciessituated in France of companies whose

registered office is abroad. By virtue of article 209 of the code general des

impots, both are liable to taxation on profits made in undertakings carried

on in France,é

 

 

 

Avoir fiscal

Å 20 Since the rules at issue place companies whose registered office is in

France and branches and agenciessituated in France of companies whose

registered office is abroad on the same footing for the purposesof taxing

their profits , those rules cannot, without giving rise to discrimination, treat

them differently in regard to the grant of an advantage related to

taxation , such asshareholdersõtax credits. By treating the two forms of

establishmentsin the sameway for the purposesof taxing their profits, the

Frenchlegislature has in fact admitted that there is no objective difference

between their positions in regard to the detailed rules and conditions

relating to that taxation which could justify different treatment
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Avoir fiscal

Å 24 It must first be noted that the fact that the laws of the member states

on corporation tax have not been harmonized cannot justify the

difference of treatment in this case. Although it is true that in the absence

of such harmonization, a companyõstax position dependson the national

law applied to it, article 52 of the EECtreaty prohibits the member states

from laying down in their laws conditions for the pursuit of activities by

personsexercising their right of establishment which differ from those laid

down for its own nationals

 

 

 

Branch in Germany of a French company

ÅDividends received from

Å EU States: ItalyïAustria

Å Third countries: Switzerland - USA

ÅRelief granted by 

Å Treaty

Å Domestic law

restricted to residents

Å Infringement of freedom of establishment: thrufold

Å right to be treated as a resident by host State 

Å right not to be hindered in establishing abroad by origin State

Å right to choose legal form

ÅNon-residents subject only to tax on German-source branch profits: irrelevant as 
dividends are included in German tax base for non-residents and residents alike

ÅResidents are not subject to tax on dividends due to relief

ÅNon-residents are: discrimination
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Same tax rate on Permanent establishments as on domestic company

Royal Bank of Scotland ( Greece ), C-311/97, ECJ, 29 April 1999

Measures to avoid double taxation of foreign dividends provided by

Domestic lax: credit

Treaties : exemption

must be extended to permanent establishment

Saint -Gobain, C -307/97, ECJ, 14 September 1999

 

 

 

B. Tax treatment of subsidiaries of EU companies in the 

Host State (country of source)
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X AB and Y AB v Risskattenverket, C-200/98, 18 November 1999

Swedish group contribution system

ÅTax-free transfer of assets between group companies

ÅAllowed if Swedish subsidiary is held be Swedish parent via one 
intermediate company in other MS: based on treaty non-
discrimination clause

ÅNot allowed if Swedish subsidiary is held by Swedish parent via 
social companies established in more than one MS

ÅBreach of right of establishment

 

 

 

OY AA

Finnish group contribution system

ÅProfitable company may contribute profit to loss-making group 
company

ÅOy AA wants to contribute profits to loss-making UK parent: denied

ÅDiscrimination: difference in treatment of subsidiaries according to 
seat of parent company; makes it less attractive for parent to create
subsidiary in Finland

ÅObjection: local subsidiary of foreign parent not subject to tax not 
comparable to local subsidiary of domestic parent subject to tax

ÅCriterion is subjection to tax, not seat
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Justification

Balanced allocation of taxing powers

ÅGroup could choose country where profits would be taxed

ÅMS of subsidiary would be forced to waive its right to tax in favour of 
MS of the parent

 

 

 

Oy AA

EU Parent Co

Loss

(indirect 

shareholding )

Finland Parent 

Co

Loss

Finland Sub-Co

Group 
contribution
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Oy AA

« The fact that the MS of the transferor allows deduction of the transfer

from the taxable income of the transferor does not guarantee that the 

aim pursued by the system applicable to transfers will be attained » [to 

use the transferred amount for loss off-setting] (para.36)

Different treatment according to the seat of parent Co

Obstacle

 

 

 

Oy AA

Justifications:

- « balanced allocation of the power to tax » if « the system in question is

designedto prevent conduct capable of jeopardising the right of the MS 

to exercisetheir taxing powers in relation to activities carried on in their

territory » (para.54): risk to choose the place where profits are taxed

- Risk of double loss compensation: in this case, no loss compensation 

(but deduction of income in order to compensate a loss)

- Tax avoidance

(2 justifications taken together )
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§ 2. In the State of residence

A. Tax treatment in the State of residence of Permanent 

Establishments located in other Member States

Deutsche Shell, C -293/06, 28 February 2008

ÅExhange loss on winding up permanent establishment

ÅNot admitted in Host State

ÅMust be allowed in Residence State

 

 

 

B. Tax treatment in the State of residence of subsidiaries established in 

other Member States

Lammers & Van Cleeff , C-105/07, ECJ, 17 January 2008

Belgian rule applying 1/1 thin cap rule on interest to foreign parent 

company director and not to Belgian director
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Lammers & Van Cleeff , C-105/07, ECJ, 17 January 2008

Requalification of advances by

Å directors

Å did not apply to Belgian companies which were directors

Å applied to foreign companies which were directors

Discrimination

 

 

 

Rewe Zentralfinanz , C-347/04, 29 March 2007

Å Write -downs on foreign subsidiaries subject to more stringent

conditions than for domestic subsidiaries

Å May be compensated only with income from same foreign State 

(P.E. or subsidiary )

Restriction of 

ÅFreedom of establishment

ÅFree movement of capital
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Foreign subsidiary : CFC

Subject to tax less than 3/4ths of UK tax on profits

Transparent: profit taxed to 50 % parent in the UK

CFC Rules

Cadbury -Schweppes, C-196/04, 12 September 2006

 

 

 

De minimis

Exceptions

Acceptable distribution policy :

Exempt activities

Public quotation

CFC Rules
Cadbury -Schweppes, C-196/04, 12 September 2006

Å10 % profits distributed within 18 months and taxed to resident company

ÅTrading activities

Å35 % of voting rights held on public -recognized stock exchange
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Motive test

1. Reduction in UK tax was not main purpose of transactions 
giving rise to profits

2. Main reason of existence of CFC was not diversion of 
profits

CFC Rules
Cadbury -Schweppes, C-196/04, 12 September 2006

ÅDiversion of profits if without existence of CFC profits would have been taxable to 

UK resident

ÅList of States meeting exemption conditions

 

 

 

CFC Rules

ÅCadbury -Schweppes Plc (CS)

ÅCadbury -Schweppes Overseas Ltd (CSO)

ÅTwo subsidiaries in Ireland:

ÅCadbury -Schweppes Treasury Services (CSTS)

ÅCadbury -Schweppes Treasury International (CSTI)

in International Financial Services Centre (IFSC) (Dublin)

Tax 10 %

Business: finance group
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CFC Rules

ÅTaxation 

Å Corporation tax (CT) of 8 M £ on CSTI for 1996

Å CSTS: loss

ÅAppeal to Special Commissioners

ÅQuestion for preliminary ruling :

Do Articles 59, 56 and 63 preclude national tax legislation such as that in issue 
in the main proceedings , which provides in specified circumstances for the 
imposition of a charge upon a company resident in that Member State in 
respect of the profits of a subsidiary company resident in another Member
State and subject to a lower level of taxation?

 

 

 

CFC Rules

ÅCourt 

ÅQuestion refers also to art. 54:

Companies to be treated in the same way as natural persons for purposes of freedom of 
establishment

ÅNational provisions applying to holdings

ÅGiving influence on companyõsdecisions

ÅAllowing to determine companyõsactivities come within freedom of establishment

ÅNo free movement of services

capital

ÅRestrictive effects are consequence of restriction of freedom of 
establishment
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CFC Rules

ÅAbuse of freedom of establishment 

Purpose to benefit from a favourable legislation (here a tax advantage) = abuse

ÅEx. Centros

Right to incorporate in UK and open secondary establishment in Denmark avoiding
minimum paid up capital requirement

ÅInspire Art

Dutch legislation adding conditions for incorporation of local companies to 
registration of branch

 

 

 

CFC Rules

Hindrance to freedom of establishment?

ÅMember States have competence in direct taxation. They must 
exercise it consistently with Community law

ÅFreedom of establishment implies right of self -employed to set up and 
manage undertakings under same conditions as nationals

ÅRight of companies to act through

ÅSubsidiary

ÅBranch

Åagency
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CFC Rules

Directed to:

ÅHost Member States: national treatment

ÅMember State of origin : not hinder establishment in other Member
State of its nationals

ÅHere : difference on basis of level of taxation

ÅCFC in low tax Member State: profits attributed to resident parent

ÅCFC in UK or « normal tax » Member State: profits of CFC not 
taxable to parent

 

 

 

CFC Rules

ÅTax disadvantage

ÅAnswer UK : tax not higher than tax of UK subsidiary

ÅRebuttal

ÅResident company taxed on profits of other legal person

ÅNot the case of subsidiary in UK or « normal tax » Member State

ÅDissuades from having subsidiary in low tax Ÿ Member State
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CFC Rules

ÅRemark AG:

ÅTantamount to giving Member State right to choose in which Member
State domestic companies may establish subsidiaries = single market

ÅMember State have right to fix their tax rates

 

 

 

CFC Rules

ÅJustification or hindrance ?

ÅOverriding reasons of public interest (art. 52)

ÅNot go beyond measures necessary to attain goal

ÅUK: tax avoidance

ÅTransfer of profits to low -tax State by transactions with subsidiary
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CFC Rules

Court

ÅReduction of tax revenue is not valid reason

ÅMember State may not offset advantage of low taxation of subsidiary
in other Member State

ÅCreation of secondary establishment: not general presumption of tax
evasion

 

 

 

CFC Rules

Etablishment : actual pursuit of activity through fixed establishment for 
indefinite period

ÅNot wholly artificial arrangement

ÅWoudl jeopardize allocation of taxing power

ÅCompare: transfer of losses in group to high rate Member States 
(Marks & Spencer)
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CFC Rules

Factors :

Objective (AG)

1. Premises , staff and equipment to perform services taxed in Host 
States

2. Genuine nature of services: comptence of staff; decision-making

3. Value added by subsidiaryõsactivity (?)

Subjective: no

Reduction of tax burden

 

 

 

CFC Rules

Conclusion 

ÅCFC legislation is suitable to thwart tax avoidance

ÅNon -applicability of exemption ( above) does not enable to conclude to 
artificial arrangement

ÅCFC legislation may not apply when tax motives but economic reality
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CFC Rules

National Court must judge when motive test enables taxpayer to give evidence
of

Åactual establishment
Ågenuine activities

Articles 49 and 54 must be interpreted as precluding the inclusion in the tax
base of a resident company established in a Member State of profits made by a 
controlled foreign company in another Member State, when those profits are 
subject in that State to a lower level of taxation than that applicable in the first 
State, unless such inclusion relates only to wholly artificial arrangements 
intended to escape the national tax normally payable.  Accordingly , such a tax
measure must not be applied where it is proven , on the basis of objective 
factors which are ascertainable by third parties, that despite the existence of 
tax motives that controlled company is actually established in the host 
Member State and carries on genuine economic activities there

 

 

 

Chapter 2. Exit taxes

Lasteyrie du Saillant, C -350/11

emigration
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54. Moreover, the objective envisaged, namely preventing a taxpayer
from temporarily transferring his tax residence before selling
securities with the sole aim of avoiding payment of the tax on
increases in value due in France , may be achieved by measures that
are less coercive or less restrictive of the freedom of establishment,
relating specifically to the risk of such a temporary transfer . As the
Advocate General has pointed out in paragraph 64 of his Opinion, the
French authorities could, for example, provide for the taxation of
taxpayers returning to France after realising their increases in value
during a relatively brief stay in another Member State, which would
avoid affecting the position of taxpayers having no aim other than the
bona fide exercise of their freedom of establishment in another
Member State

 

 

 

- France

- Exit tax

- Unrealized capital gain

- Not limited to artificial device

- Guarantee

- Extinguished

- after 5 years

- in the event of return to France before 5 years

- Contrary to art . 43

Lasteyrie, C-9/02, ECJ,11 March 2004
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Balanced allocation of taxing powers

N, C -470/04

Å Exit taxes when moving from NL to 

UK

Å No harmonization concerning double 

taxation within EU

Å OECD Model standards

Å Justified to tax where the seller is

resident (Art. 13 OECD model)

 

 

 

Dutch Emigration Tax

ÅFreedom of establishment (art. 49 TFEU)

ÅMay tax gain accrued during stay in country (comp. OECD Model, 

art. 13, § 5 : taxable in country of residence)

ÅFreedom of States to apportion power to tax between them

ÅTake into account capital losses after emigration

N, C-470/04, ECJ, 4 September 2006
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Part III. 
Analysis of some 
aspects of the case law 
of the Court and of its 
Implementation by the 
Member States
Positive Harmonization

 

 

 

Chapter 1. Parent -subsidiary Directive
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Subsidiary and Parent Taxation

ÅCruise regime: treble taxation

ÅCorporate income tax of subsidiary

ÅWithholding tax on dividends

Å Taxation of parent on dividend

ÅOccasionally:

Å Taxation of parent on capital gains on shares

Å1990-2015

 

 

 

Legislative History

Å1990 Council Directive 90/435/EEC of 23 July 1990 on the 
common system of taxation applicable in the case of 
parent companies and subsidiaries of different Member
States

ÅDirecive 2011/96/EEU (recast) amended 2014 and 2015
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Ä1. Coverage

ÅCorporate form: see annex to the directive

ÅOften: all forms

ÅDomicile

ÅLiability to tax

ÅContra:

ÅFormer Luxembourg ç1929è holdings

ÅTransparent partnerships

 

 

 

ÅParent 

ÅFrom 25 down to 10 %
ÅUsufruct? Vergers du Vieux Tauves
ÅBeneficial owners?

ÅPermanent establishment
ÅQuid if in third State

ÅSubsidiary

ÅHolding duration

ÅTwo years
ÅDenkavit case: straddling
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Ä2. Taxation of the Parent

ÅExemption

or

ÅImputation

ÅTax of sub-subsidiaries

ÅRequired holding percentage at each level

ÅNo indirect holding requirement

ÅLimitation of imputation to amount of tax due

 

 

 

Exemption Method

ÅçRefrain from taxing such profitsè

ÅCobelfret
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What is at stake?

Example1 Example2

Trading profit 50 -30

Dividends 20 20

Taxableprofit 70 -10

RDT deduction 95 % -19 0

Taxable profit 51 Losscarriedforward 0

 

 

 

Cobelfret, C-138/07

Å40 It follows that, even if the dividends received by the 
parent company are not subject to corporation tax for the 
tax year in the course of which those dividends were
distributed, that reduction of losses of the parent company
may have the effect that the parent company is subject
indirectly to taxation on those dividends in subsequent tax
years when its results are positive
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Imputation Method

Åçtax such profits while authorizing the parent company
and the permanent establishment to deduct from the 
amount of tax due that fraction of the corporation tax
related to those profits and paid by the subsidiary and any
lower-tier subsidiary, subject to the condition that at eahc
tier a company and its lower-tier subsidiary meet the 
requirements provided for in Articles 2 and 3, up to the limit
of the amount of the corresponding tax dueè

 

 

Comparison

Taxable profit

Tax 100

Distributableprofit -30

Parent 70

Dividend 70

exoneration imputation

Taxable dividend 0 70

Taxablecredit 30

Taxable profit 100

Tax 35 % 0 -35

Deductiblecredit 30

Tax payable 0 -5
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Parent Taxation
Fiscally Transparent Subsidiary

ÅState of parent may consider the subsidiary as fiscally
transparent

ÅBased on assessment of the legal characteristics of that
subsidiary arising from the law under which it is
constituted

ÅTax the parent company on its share of the profits of its
subsidiary as and when those profits arise

 

 

 

 

Parent Taxation
Fiscally Transparent Subsidiary

ÅTaxation

ÅExemption

or

ÅImputation (including lower-tier)

ÅExemption of subsequent distributions
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Charges and Losses

ÅPermitted disallowance of

ÅCharges relating to the holding

ÅManagement expenses

Å Interest

Å If flat rate: max. 5 % of dividend income

ÅWhich may include foreign tax credits(Banque F®d®rative du Cr®dit Mutuel, C-
27/07)

ÅLosses resulting from the distribution of the profits of the subsidiary

 

 

 

Ä3. Taxation at Subsidiary Level

ÅWithholding tax exemptions

ÅState of subsidiary: profits which a subsidiary distributes to its
parent company shall be exempt from withholding tax

ÅState of parent: the Member State of a parent company may not 
charge withholding tax on the profits which such a company
receives from a subsidiary
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ÅCase-law

ÅEpson: Portuguese succession and gift tax

ÅAthinaµkiZythopoiµa: Greek tax on distribution of exempt income

ÅOce van der Grinten: allows withholding tax on repayment of 
underlying tax credit

ÅDenkavit 2: no discriminatory withholding tax

ÅDoes not prevent advance payment of the corporation tax
of the subsidiary

 

 

 

Taxation at Subsidiary Level
AthinaµkiZythopoiµa, C-294/99

ÅThere is a withholding tax, é, where national legislation
provides that, in the event of distribution of profits by a 
subsidiary (a public limited company or equivalent
company) to its parent company, in order to determine the 
taxable profits of the subsidiary, its total net profits, 
including income which has been subject to special
taxation entailing extinction of tax liability and non-taxable 
income, must be reincorporated into the basic taxable 
amount, when income falling withi those two categories
would not be taxable on the basis of the national legislation
if they remained with the subsidiary and were not 
distributed to the parent company
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Ä4. Anti-abuse

ÅPrevious:

ÅArticle 1.2. This Directive shall not preclude the application of domestic
agreement or agreement-based provisions required for the prevention
of fraud or abuse

ÅPresent:

ÅArticle 1.2.

1. Member States shall withdraw the benefit of this directive in the case of 
an artificial arrangement or an artificial series of arrangements which has 
been put into place for the main (or one of the main purposes) of 
obtaining a tax advantage defeats the object or purpose of the directive 
and is not genuine having regard to all relevant facts and circumstances

 

 

 

Ä4. Anti-abuse

2. An arrangement or a series of arrangements shall be regarded as 
non genuine to the extent that the are not put into place for valid
commercial reasons which reflect economic reality

3. The directive does not preclude the application of domestic or 
agreement-based provisions required for the prevention of tax
evasion, tax fraud or abuse
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Not addressed by the Directive

ÅLiquidation dividends (at parent taxation level)

ÅCapital gains on shares

ÅDepreciation and capital losses on shares

 

 

 

Chapter 2. Interest and royalty Directive
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Interest and royalty payments made 
between associated companies

ÅCouncil Directive 2003/49/EC of 3 June 2003 on a common
system of taxation applicable to interest and royalty
payments made between associated companies of different
Member States

 

 

 

Interest and royalty payments made 
between associated companies

ÅPrinciple: Taxation in the residence State

Å1.1. Interest and royalty payments arising in a Member
State shall be exempt from any taxes imposed on those
payments in that State, whether by deduction at source or 
by assessment, provided that the beneficial owner of the 
interest or royalties is a company of another Member State 
or a permanent establishment situated in another Member
State of a company of a Member State
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Interest
Notion

ÅThe termçinterestè means income from debt-claims of 
every kind, whether or not secured by mortgage and 
whether or not carrying a right to participate in the debtorôs
profits and, in particular, income from securities and 
income from bonds or debentures, including premiums and 
prizes attaching to such securities, bonds or debentures; 
penalty charges for late payment shall not be regarded as 
interest

 

 

 

Permitted Exclusions

Å(a) payments which are treated as a distribution of profits 
or as a repayment of capital under the law of the source 
State;

Å(b) payments from debt-claims which carry a right to 
participated in the debtorôsprofits;

Å(c) payments from debt-claims which entitle the creditor to 
exchange his right to interest for a right to participate in 
the debtorôsprofits

Å(d) payments from debt-claims which contain no provision 
for repayment of the principal amount or where the 
repayment is due more than 50 years after the date of issue
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Royalties
Notion

ÅThe termçroyalties è means payments of any kind
received as a consideration for the use of, or the right to 
use, any copyright of literary, artistic or scientific work, 
including cinemtograph films and software, any patent, 
trade mark, design or model, plan, secret formula or 
process, or for information concerning industrial, 
commercial or scientific experience; payments for the use 
of, or the right to use, industrial, commercial or scientific
equipment shall be regarded as royalties

 

 

 

Eligible Companies

ÅForm
ÅList
ÅPE 

ÅResidence in EU

ÅSubject to corporate income tax

ÅAffiliation
Å25 %
(i) The first company has a direct minimum holding of 25 % in the capital of the 

second company, or
(ii) The second company has a direct minimum holding of 25 % in the capital of the 

first company, or
(iii) A third company has a direct minimum holding of 25 % both in the capital of the 

first company and in the capital of the second company
Å2 years : Denkavit? 

ÅPE in EU of EU company

 

 

 

 



64 

 

Prevention of double taxation

ÅNo tax at source

ÅFor PE, source linked to deduction

ÅProcedure

ÅExemption subject to attestation; or

ÅRefund

ÅTransitional measures for certain MSs

 

 

 

Attestation 

Å1.13. é the attestation é shall contain the following information:

(a) Proof of the receivingcompanyôsresidence for tax purposes and, where
necessary, the existence of a permanent establishment certified by the tax
authority of the Member State in which the receiving company is resident for tax
purposes or in which the permanent establishment is situated;

(b) Beneficial ownership by the receiving company in accordance with paragraph 4 
or the existence of conditions in accordance with paragraph 5 where a 
permanent establishment is the recipient of the payment;

(c) Fulfilment of the requirements in accordance with Article 3(a)(iii) in the case of 
the receiving company;

(d) A minimum holding or the criterion of a minimum holding of voting rights in 
accordance with Article 3(b);

(e) The period for which the holding referred to in (d) has existed

Member States may request in addition the legal justification for the payments under
the contract (e.g. loan agreement or licensing contract)
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Abuse 

ÅBeneficial owner

ÅFor PE, 

ÅEffectively connected; and

ÅSubject to tax (1.5.b)

ÅPE in 3rd State (1.8)

ÅArmôs-length

ÅFraud or abuse

 

 

 

Abuse 

ÅBeneficial owner?

çonly if it receives those payments for its own benefit
and not as an intermediary, such as an agent, trustee 
or authorized signatory, for some other person
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Abuse 

Å4.2. Where, by reason of a special relationship between the 
payor and the beneficial owner of interest or royalties, or 
between one of them and some other person, the amount
of the interest or royalties exceeds the amount which
would have been agreed by the payor and the beneficial
owner in the absence of such a relationship, the provisions 
of this Directive shall apply only to the latter amount, if any

 

 

 

Abuse 

ÅArticle 5.1. This Directive shall not preclude the application 
of domestic or agreement-based provisions required for 
the prevention of fraud or abuse

ÅQuid Thin Cap rules?
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Chapter 3.  Anti -Tax Avoidance Directive

 

 

 

ATAD, 12 July 2016 

ÅWants to supply a common framework for the realization of 
the BEPS project

ÅIn order to avoid unilateral / divergent measures

ÅStates principles

ÅLeaves implementation to Member States

ÅImplementation: January 1, 2019

ÅArt. 5 Exit Taxation: January 1, 2020
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The ATAD confirms:

Å3 anti-avoidance rules which are part of the BEPS action plan, 
although they are not minimum standards 

Å Interest limitation rule

ÅCFC rule

ÅAnti-hybrid mismatch rule

Å2 rules foreign to BEPS

ÅExit tax combined with step-up

ÅGeneral anti-avoidance rule (GAAR)

 

 

 

ATAD:

ÅCreates duties for taxpayers

ÅGives them a few rights

ÅMay be incompatible with tax treaties

ÅApplies only to taxpayers subject to corporate tax

includingPEôsin the EU of third State companies
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Compatibility of ATAD with EU freedoms

ÅIf an area has been fully harmonized, compatibility of a national law is
assessed in relation with the harmonizing measure, not with primary
law

Euro Park Service, C-6/16

ÅBut ATAD creates no total harmonization: national implementations
may diverge

ÅOnly the harmonized minimum standards fulfill that condition

ÅNational laws going beyond the minimum may be assessed as to 
compatibility with primary law

 

 

 

Ä1. Interest Limitation Rule

Art. 4 ATAD

ÅBorrowing costs

Å Interest expenses
ÅEquivalent costs

ÅDeductible to the extent of

Å Interest received
ÅOther taxable revenues from financial assets

ÅExceeding borrowing costs

ÅExcess of borrowing costs over interest revenues

ÅDeductible up to 

Å30 % of EBITDA

ÅMay be computed at the level of the group including all members
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Art. 4

ÅTax systems generate a basis in favour of financing by debt (interest 
deductible) rather than by equity (dividends not deductible)

ÅIn groups, inter-company debt may be allocated to high-tax 
jurisdictions and interest thereon flow to low-tax jurisdictions

ÅBEPS Action 4 report:

Å Limit deduction for interest to a percentage of EBITDA

Å EBITDA measures typically how much interest an entity can pay

 

 

 

ATAD: 30 % of EBITDA

Ånot higher

Åmay be lower

Ådeduction may also be restricted by other rules: 

Å Thin incorporation

ÅGAAR

ÅEBITDA and interest deduction may fluctuate in time: procyclical in 
case of decrease of profits
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Exception

ÅDeduction possible

Å3,000,000 ú

ÅAll exceeding borrowing costs if taxpayer is an autonomous entity

Ånot consolidated

Åhas 

Åno associated enterprise

Åno PE

 

 

 

Consolidated group

a) Full deduction if

Åratio of equity over total assets = or > ratio of group

Åtolerance of 2 %

Åsame valuation method

b) Higher deduction of exceeding borrowing costs

Ådivide exceeding borrowing costs of group by group 
EBITDA : group ratio

Åmultiply group ratio by EBITDA of taxpayer
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Group ratio rule

ÅHow companyôsEBITDA contributes to EBITDA of group

ÅExceeding borrowing costs of group vv third parties are 
allocated to company

Third party interest group x EBITDA company

EBITDA group

ÅIf the formula gives higher amount of exceeding borrowing
costs compared to actual amount

ÅHigher amount becomes deductible up to companyôsactual exceeding
borrowing costs

 

 

 

Relief for exceeding borrowing costs

ÅTax exempt income is excluded from EBITDA

ÅHolding companies have an EBITDA of zero 

ÅReliefs for exceeding borrowing costs, alternatively

1. Unlimited carry-forward without carry-back

2. Carry-forward with carry-back of maximum 3 years

3. Unlimited carry-forward with carry-forward of maximum 5 years of 
unused interest capacity

Art. 4.6
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Exceptions

1. De minimisrule: borrowing costs Ò ú 3,000,000

Threshold may be lower, not higher

MS may apply the threshold at group level.  But it is not mandatory: fragmentation possible

2. Standalone rule: excludes

company not part of a consolidated group

has no PE

has no associated enterprise

3. Grandfathering: loans prior to 17 June 2019

4. MS may exclude loans funding long-term infrastructure projects

5. MS may exclude financial enterprises

financial institutions

insurance companies

 

 

 

Ä2. Exit taxation

ÅNormally, the difference between market value and book 
value of assets is taxed only upon disposal and realization 
of the gain, not on an accruals basis

ÅWhen assets are transferred abroad, even within the same 
entity, taxation on an accruals basis will occur
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Art. 5 ATAD

On market value of transferred assets less value for tax purposes

If:

Åtransfer of assets from head office to PE in other MS or third country 
if MS of seat may no longer tax

Åtransfer of assets from PE to head office or other PE if MS of PE may 
no longer tax

 

 

 

ÅTaxpayer transfers tax residence, except for assets remaining 
effectively connected with PE in country of departure

ÅTaxpayer transfers activity of PE if MS of PE may no longer tax 
assets transferred

ÅRigth to tax will continue if MS of departure uses credit method vv
foreign PE

ÅSubsequent losses must not be taken into account as there is a 
step-up
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Deferral
Over 5 years if:

Åtransfer of assets to PE in other MS or EEA

Åtransfer of assets from PE in MS to head office or PE in MS or 
EEA

Åtransfer of tax residence to MS or EEA

Åtransfer of activity of PE to MS or EEA

EEA: if agreement on mutual assistance for recovery of taxes

Interest may be due

Guarantee may be asked

 

 

 

Discontinuation of deferral

If:

Åassets or activity is disposed of

Åassets are retransferred to third country (except if tax recovery 
agreement)

Åtax residence of taxpayer or activity of his PE is retransferred 
to third country (except if tax recovery agreement)

Åbankruptcy or liquidation

Åfailure to respect obligations during 12 months
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Value

ÅValue established by State of departure to be 
accepted by State of arrival

except if does not reflect market value

ÅHow to solve conflicts about valuation: dispute 
resolution

 

 

 

Exception: Temporary transfers

ÅTransfer for Ò 12 months of assets transferred in 
relation to financing of securitiess posted as 
collateral to meet prudential capital requirements or 
for purposes of liquidity management

Art. 5.7
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Questions 

ÅWill the tax apply if the MS of origin exempts gains 
on participations in domestic cases?

ÅNo rule about the passive side of the balance sheet:

Åreserves
Åpreviously allowed deductions
Åroll-over reliefs

ÅWill non-capitalized goodwill be taxed?

ÅTransfers between parents and subsidiaries fall 
outside of the rule

 

 

 

Ä3. General anti-abuse rule

Art. 6 ATAD

MS shall ignore for tax purposes arrangements / series or 
arrangements put into place with as principal purpose / one 
of their principal purposes to obtain a tax benefit which

Åis contrary to the object of finality of applicable tax law

Åis not genuine taking into account the whole of relevant 
facts and circumstances
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Non genuine

ÅIf not put into place for valid commercial 
reasons which reflect economic reality

ÅNational tax law will apply

 

 

 

ÅDoes the ATAD GAAR deviate from ECJôs anti-abuse 
doctrine? No

ÅThe Court already held that the parent-subsidiary 
and merger directives anti-abuse clauses had the 
same scope as the primary law principle

Equiom, C-6/16

Euro Park Services, C-14/16
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Scope of GAAR

ÅThe ATAD GAAR is not restricted to the application 
of EU law but applies in the domestic field

ÅThe loyalty principle (art. 4(3) TEU) obliged MS to 
fight abuse but only in the EU law field

3M Italia, C-417/10

ÅThe Court becomes competent to decide on tax 
abuse in cross-border or domestic situations

ÅThis is harmonization of national tax laws

 

 

 

ÅDoes the ATAD GAAR apply to withholding taxes?

ÅIt applies only to corporate taxes

ÅThe WHG tax is not a tax on the corporation but on 
the recipient of income from capital

ÅHowever, a tax should be considered from a 
substantive point of view

ex. Estonia corporate tax is a tax on distributions
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Ä4. Controlled foreign corporations

Art. 7 ïCFC legislation

ÅCFC legislation was first introduced in the US and spread into the world

ÅIts purpose is to tax to the parent even without distribution income 
realized by subsidiaries in low tax jurisdiction and not related to a local 
business

ÅIt implements 

Åcapital export neutrality
Åthe credit system
over 
Åcapital import neutrality
Åthe exemption system

ÅIt eliminates deferral

ÅImplements BEPS Action 3

 

 

 

Definition

ÅTaxpayer by himself of with associated enterprises

Åholds direct or indirect participation in voting rights

Åowns directly or indirectly more than 50 % of capital

Åhas the right to receive more than 50 % of the profits

of an entity

Å MS may reduce the control threshold

Å A PE is a CFC if its profits are low taxed locally and not included in 
the head office tax base

Å Only if directly held ïnot the PE of a subsidiary
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Definition

ÅReal corporate tax of entity or PE is lower than difference between

Åtax applicable in MS of taxpayer

and

Åreal tax paid by entity or PE on its profits

ÅRules of MS of taxpayer to apply for computation if tax: a subsidiary 
may be a CFC for one MS and not for the other: e.g. participation 
exemption will apply

ÅThe tax rate applicable to the CFC is the rate applicable to all its 
income, ñgoodò and ñbadò

 

 

 

Tax base

Undistributed income: ñbadò income:

- interest and income from financial assets

- royalties and income from intellectual property

- dividends and income from disposal of shares

- income from financial leasing

- income from 

- insurance
- banking activities
- other financial

- Income from invoicing to associated enterprises goods or 
services having a zero or low economic value
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Escape clause: substance

Å Does not apply if CFC is engaged in substantial activity 
with 

Å personnel

Å equipment

Å property

Å Premises

Å Mandatory in EU-EEA relatives

 

 

 

Full-Fledged CFC Rule

Å Entity base approach

Å All ñbadò income is taxed

Å MS may disapply the rule if bad income

Å Ò 1/3 of CFCôs income
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Light CFC Rule

Å Taxation of undistributed income arising from non-genuine 
arrangements

Å Put in place for the essential purpose of obtaining a tax 
advantage

Å CFC would not 

Å own the assets

Å undertake the risks

if it were not controlled by parent where significant people 
functions are

Å carried out

Å instrumental to generating CFCôs income

 

 

 

Computation of CFC income

Art. 8

Full-Fledged CFC-Rule 

Å Attributed in the tax year of the parent in which the tax year of the 
CFC ends in accordance with domestic law of the parent

Å On a gross or net basis?

Å Would a participation exemption apply?

Å Losses are 

Å not included in tax base 

Å carried forward
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Later deduction: Avoidance of double taxation

ÅAmounts included in the tax base must be deducted upon 
distribution when calculating the tax due on distributed 
profits

ÅThey must be deducted from tax base when parent 
disposes of its participation

 

 

 

Light CFC Rule

Å Income included in the tax base is calculated according 
to armôs length principle

Å Does not add to the general corporate rule

Å Later deduction also to avoid double taxation
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Tax base

Åarising from non genuine arrangements

Åput into place essentially to obtain a tax benefit

Ånon genuine if:

- entity or PE would not own assets which are source of income 
or would not have taken associated risks

- If it were not controlled by a company where significant 
functions connected with assets or risks are carried out and 
play an essential part in the generation of income of the CFC

 

 

 

Danish cases
Interest case

C-115-16 N Luxembourg 1

T Danmark

N Danmark 1 = N Luxembourg 1 (Danish)

loan

Capital investment companies (offshore)
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Danish cases
Interest case

T Danmark

shares Danish parent

C Luxembourg (Luxembourg)

shares

Capital investment companies 

a Luxembourg Holding

Debt-interest 10 %

Debt 9,96 %

 

 

 

ÅBeneficial owner of interest?

ÅNot conduit company = fiduciary or adminstrator

ÅAbuse? (directive, old art. 5)

ÅDomestic anti-abuse provision not necessary

ÅObjective element: purpose of the rule is not achieved

ÅSubjective element: intention to obtain an advantage from the rule
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Indicia of abuse

1. Conduit company interposed between payor of interest and 
beneficial owner: interest passed on

2. Insignificant profit in conduit company

3. Absence of other activity in conduit

4. Contracts or facts show unability of conduit to have economic use 
of the interest

5. Legislation making scheme necessary

6. Complex financial transactions

intragroup loans

 

 

 

Convention with country of beneficial owner: 
immaterial

ÅIdentification of actual beneficial owner: not necessary

ÅFundamental freedoms: no
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Dividend case

C-117-16 Y Denmark ApS

Subsidiaries

Y Denmark Aps

Y Cyprus

(Y Global Ltd (Bermuda))

Y USA listed

 

 

 

Part V.  Taxation of company shareholders

Negative harmonization ðECJ case law

 

 

 

 



89 

 

Section I. Tax treatment of outbound dividends

Ä1. Withholding tax on Outbound Dividends

Denkavit Internationaal, C-170/05, 14 December 2006

ÅQuestion of Conseil dôEtat (15 December 2004)

ÅDividend paid by French company to Dutch parent

ÅPre-directive (1987-1989)

Å25 % withholding tax reduced to 5 % by treaty

ÅNo withholding tax applicable on dividend paid to French parent

ÅNo taxation of dividend to parent

Discrimination

 

 

 

Outbound Dividends

ÅCould be cured by tax treaty

Dutch-French treaty provides for imputation of WH.  But, as 
there is dividend exemption in the Netherlands, no tax on which
to credit

ÅCould it be cured by domestic legislation?
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Outbound Dividends

Amurta, C-379/05, ECJ, 8 November 2007

ÅRetailbox Dutch subsidiary of Portuguese parents (14 % - 6 % participation)

ÅDutch WH : 25 %

ÅExemption of WH only if participation above

Å25 % for foreign parent

Å5 % for Dutch parent

 

 

 

Outbound Dividends

ÅContrary to freedom of movement of capital (art. 63 TFEU)

ÅResident and non-resident in different situations (art. 65.1 TFEU)

ÅIn principle yes: source State should avoid double taxation

ÅEx. parent-subsidiary directive
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Outbound Dividends

ÅBut if source State subjects to tax

Ånon residents

Åand residents alike

ÅIt must grand same advantages to

Ånon-residents

Åas to residents: WH exemption between 5 and 25 % participation

 

 

 

Aberdeen, C-303/07

SICAV

NO WHT WHT
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Aberdeen, C-303/07

Articles 43 EC and 48 EC must be interpreted as precluding legislation
of a Member State which exempts from withholding tax dividends
distributed by a subsidiary resident in that State to a share company
resident in that State, but charges withholding tax on similar dividends
paid to a parent company in the form of an open-ended investment
company (SICAV) resident in another Member State which has a legal
form unknown in the law of the former State, does not appear on the list
of companies referred to in Article 2(a) of Council Directive 90/435/EEC
of 23 July 1990 on the common system of taxation applicable in the case
of parent companies and subsidiaries of different Member States, as
amended by Council Directive 2003/123/EC of 22 December 2003, and is
exempt from income tax under the law of the other Member State

 

 

 

Outbound dividends

United KingdomïOld system

ÅUpon distribution : advance corporation tax payable (ACT)

Å Individual shareholder receiving dividend : partial credit (= ACT) for corporation tax 
paid by distributing company

ÅCorporate shareholder:
Åreceives domestic dividend

Å exemption
Å if 50 % participation : 

Å group income election
Å no ACT
Å only upon redistribution 

Åreceives foreign dividend : indirect tax credit for foreign corporation tax
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Outbound dividends

Group income election

ÅAvailable to foreign parent
Metallgesellschaft/Hoechst, C-397/98 and C-410/98, 8 March 2001

ÅDiscrimination

ÅACT: no

 

 

 

Outbound dividends

Tax credit

ÅNot granted to foreign shareholders

ÅNo restriction

ÅIt is for the residence country to mitigate double taxation

ÅNon -resident parent not in same situation as resident parent

ÅACT Group Litigation, C -374/04, ECJ, 12 December 2006
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Ä2. Tax credit for dividends

Fokus Bank, E-1/04, EFTA Court, 23 November 2004

ÅNorwegian company

ÅDividends

Å tax free for Norwegian shareholders and 

Åsubject to withholding tax for foreign shareholders

ÅRestriction of free movement of capital

ÅNo acceptable justification

ÅDTT allowing withholding tax

 

 

 

Section II. Tax treatment of inbound dividends

ÅPartial exemption of divident to resident individualïonly for 
domestic shares

Verkooijen, ECJ, 06 June 2000

ÅDifferent rate on foreign / domestic inbound dividends

Lenz, ECJ, 15 July 2004
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Lenz, C-315/02

Å German national resident

in Austria

Å Receives dividends from

German companies

Å No favourable optional

treatment for dividends

from German companies

dividends

 

 

 

Inbound dividends

Differential taxation

Å Tax credit to shareholder for domestic dividends

Ånot for foreign dividends

Å Restriction to free movement of capital

Å Manninen, C-319/02, ECJ, 7 September 2004

Å Led to abolition of Dividend tax credit (òavoir fiscaló)
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Meilicke, C-292/04, 6 March 2007

Å German dividend taxation

Å Dividends are fully taxable

Å Domestic dividends entitled to German tax credit of 3/7

Å Foreign dividends are not

Å Restricts free movement of capital

Cf. Maninnen , C-319/02

 

 

 

Meilicke, C-292/04, 6 March 2007

Å Holding to be limited in time?

Å Conditions

Å Serious economic repercussions

Å Objective and important uncertainty

Å Present? At least effective

Å As from the Verkooijen judgment (2000)

Å For the ones who had applied before the referral
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Denial of credit for foreign withholding

Kerckhaert-Morres, C-513/04, 14 November 2006

Å òdifferent tax systems must, in the present state of development of 
Community law, exist side by sideó

Å ònot to discriminate between foreign-source and domestic -source 
dividends in exercising its tax jurisdictionó

Å No infringement

 

 

 

Denial of credit for foreign withholding

Kerckhaert-Morres, C-513/04, 14 November 2006

Å French dividend paid to a Belgian shareholder

Å French withholding tax

Å No credit in Belgium

 

 

 

 



98 

 

Denial of credit for foreign withholding

Kerckhaert-Morres, C-513/04, 14 November 2006

20 In circumstances such as those of the present case, the adverse
consequences which might arise from the application of an income tax
system such as the Belgian system at issue in the main proceedings
result from the exercise in parallel by two Member States of their fiscal
sovereignty

 

 

 

Denial of credit for foreign withholding

Kerckhaert-Morres, C-513/04, 14 November 2006

Eurofers
ǎŁǊƭ
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Franked Investment Income Group, C-446/04, 12 December 2006

ÅCorollary of ACT litigation

ÅDomestic dividends exempt

ÅForeign dividends generate (indirect) foreign tax credit

ÅNot contrary to freedom of establishment and free movement of capital

 

 

 

Section III. Income from cross-border investments

Dijkman,C-223/04, 1 July 2010

ÅAdditional tax only on income from capital invested in foreign bank
account (Belgium)

ÅContrary to freedom of movement of capital
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Section IV. Tax treatment of acquisition, holding 
and alienation of shares

Ä1. Acquisition

Heinrich Bauer Verlag, C-360/06, 2 October 2008

ÅGerman wealth tax (now abolished)

Å Foreign shares: market value

ÅDomestic shares: net unit value

ÅRestriction of freedom of establishment

 

 

 

Ä2. Costs related to participation

Bosal, C-168/01, 18 September 2003

Netherlands

ÅDeductible if concur to the realization of taxable profits in the Netherlands

Å Dutch subsidiary

Å Foreign subsidiary with PE in the Netherlands

ÅArt. 13, Ä1 Vpb 1969

Å Conform to art. 4 of Directive

Å But contrary to art. 43

Å Contrary to objective of directive: eliminate differences between subsidiaries in other / same
MS

ÅCoherence? No relation
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Ä3. Alienation of shares

De Baeck, C-268/03, 8 June 2004

ÅGain on sale of important participation (25 %) in 

ÅBelgian company by individuals to Belgian company: no tax

ÅForeign company: 16,5 % (miscellaneous income)

üDiscrimination

 

 

 

Keller Holding, C-471/04, 23 February 2006

ÅParent in Germany

ÅBorrows for acquiring subsidiary in Austria (EEA at that time)

Å Incurs financing expenses in Germany

ÅWishes to deduct: disallowed because dividends exempt by treaty

ÅGermany

ÅAllows deduction in relation to domestic subsidiary although dividends also
benefit of the exemption by setting-off of company tax of subsidiary in parent

ÅMust allow for EEA subsidiary
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Rewe Zentralfinanz, C-374/04, 29 March 2007

Å Write-downs on foreign subsidiaries subject to more stringent conditions than 
for domestic subsidiaries 

Å May be compensated only with income from same foreign State (PE or 
subsidiary)

ü Restriction of 

Å Freedom  of establishment

Å Free movement of capital

 

 

 

Section V. Losses of subsidiaries

Marks & Spencer, C-446/03, 13 December 2005

Å UK group relief for losses

Å Trading losses may be surrendered to claimant company in the same 

group

Å Only for companies resident in UK

Å Applies to branches of non -resident companies in UK (ICI)
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Marks & Spencer, C-446/03, 13 December 2005

Å Marks & Spencer

Å sold French subsidiary

Å closed Belgian and German subsidiaries

Å Group relief for losses denied

Å Special Commissioners approve

 

 

 

Marks & Spencer, C-446/03, 13 December 2005

Å High Court: question to ECJ

In circumstances where provisions of a Member State, such as the United

Kingdom provisions on group relief, prevent a parent company which is

resident for tax purposes in that State from reducing its taxable profits in that

State by setting off losses incurred in other Member States by subsidiary

companies which are resident for tax purposes in those States, where such set

off would be possible if the losses were incurred by subsidiary companies

resident in the State of the parent company, is there a restriction under Article

49, in conjunction with Article 54 ? If so, is it justified under Community law ?
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Marks & Spencer, C-446/03, 13 December 2005

Marks & Spencer plc

Marks & Spencer

Nederland BV

Marks & Spencer

IntõlHoldings Ltd

Marks & Spencer

France SA

Marks & Spencer

Belgium NV

Marks & Spencer

DeutschlandGmbH

No ôgroup 

reliefõ

 

 

 

Å Deduction of losses of domestic subsidiary allowed to parent

Å Deduction of losses of subsidiary in other Member State not allowed

Å Restriction of freedom of establishment?

Å Group relief is a tax (cash) advantage

Å Denial for foreign subsidiaries deters parent from setting up 
subsidiaries in other Member States: restriction
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Justification?

Resident and non -resident subsidiaries not in comparable tax situations?

territoriality of tax jurisdiction

Member State: 

parent

not non -resident subsidiary

Residence may justify different treatment if based on objective elements 

justifying it

 

 

 

Territoriality: taxing

ÅResident company on worldwide profits

ÅNon -resident company on profits in State

Does not justify restricting group relief on losses to resident companies
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ÅAnswer : reduction in tax revenue: no reason

ÅBut: allocation of taxing power between States 
warrants it , otherwise

ÅIncrease of taxable basis in State A

ÅDecrease of taxable basis in State B

1. Treat profits and losses symmetrically

ÅAnswer : easy to deny relief in this case

2. Double deduction of losses

ÅTransfer of losses to higher rate country

3. Tax avoidance

3 arguments:

Conclusion: reasons of public interest

 

 

 

Proportionate? 

Not when

ÅSubsidiary has exhausted possibility of having losses taken into
account in State of residence by

Åcarry back

Åtransfer of third party

ÅNo possibility of carry-forward e.g. because subsidiary sold
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Conclusion

As Community law now stands, Articles 49 and 54 do not preclude provisions of
a Member State which generally prevent a resident parent company from
deducting from its taxable profits losses incurred in another Member State by
a subsidiary established in that Member State although they allow it to deduct
losses incurred by a resident subsidiary. However, it is contrary to Articles 49
and 54 to prevent the resident parent company from doing so where the non-
resident subsidiary has exhausted the possibilities available in its State of
residence of having the losses taken into account for the accounting period
concerned by the claim for relief and also for previous accounting periods and
where there are no possibilities for those losses to be taken into account in its
State of residence for future periods either by the subsidiary itself or by a third
party, in particular where the subsidiary has been sold to that third party

 

 



Part I. Introduction  

 

Chapter I. Host State and Origin State 

 

1. States raise taxes in order to fund their budget. Taxation is thus directly linked to the 

exercise of sovereignty. Since the early 20th century, (direct) income taxation has become an 

important component of the total State revenue5. 

2. Income taxation first bears on the income of individuals. It also bears on the income of 

incorporated entities, the income of which on the one hand may find its substance in dividends 

distributed by subsidiaries which have paid income tax and on the other hand is eventually 

distributed to individuals. Taxation of the same economic income at the level of the subsidiary, 

of the parent and of the individual shareholder gives rise to the problem of ñeconomic double 

taxationò. 

3. States traditionally affirm their jurisdiction to tax on the basis of criteria involving a nexus 

(link) with the income. This link may exist either with the beneficiary of the income, who is 

e.g., a resident of the State, or with the income itself, which finds e.g., its source in the State. 

The result of the interaction between the two types of criteria and of varying definitions of each 

of them is that the same income may be taxed in two or more States, giving rise to the problem 

of ñinternational double taxationò. As to corporate taxation, the two types of double taxation 

interact and reinforce one another when the subsidiary, the parent and the individual shareholder 

are located in different States, each of which may indeed be less prone to solve a problem which 

concerns a foreign taxpayer. 

4. Relief for international double taxation can be granted either by unilateral measures, 

pursuant to which a State agrees to withdraw its tax claim, or by international double taxation 

conventions (hereafter DTCs). Two main methods are proposed in order to avoid double 

taxation: the exemption method and the imputation or tax credit method. According to the 

OECD Commentary, ñunder the principle of exemption, the State of residence R does not tax 

the income which according to the Convention may be taxed in the State E (the State where a 

permanent establishment is situated) or S (the State of source or situs)ò. With the ordinary 

ñimputationò or ñcreditò method, ñthe State of residence allows, as a deduction from its own 

tax on the income of its resident, an amount equal to the tax paid in the other State E (or S) but 

the deduction is restricted to the appropriate proportion of its own taxò.6 It must be noted that 

those methods serve not only to relieve juridical double taxation, but also to alleviate or 

eliminate economic double taxation, be it at a domestic or at an international level.  

5. Which of these methods ï exemption or imputation ï leads to the optimal use of economic 

factors? According to some economists, the best allocation is reached by imposing worldwide 

taxation combined with an imputation system. This combination ensures ñcapital export 

neutralityò, meaning that wherever the taxpayer invests, he will pay the same amount of tax in 

his State of residence. In contrast, ñcapital import neutralityò implies taxation only in the 

State of source, leading to territoriality, that is to say to different tax burdens depending on the 

source country. Capital import neutrality allows foreign investors to compete in the State of 

 
5 See at ʄʠʭʘʡʣʦʚʘ-ɻʦʣʝʤʠʥʦʚʘ, ʉ. ʇʨʝʜʠʟʚʠʢʘʪʝʣʩʪʚʘ ʧʨʝʜ ʜʲʨʞʘʚʠʪʝ ʯʣʝʥʢʠ ʠ ʢʘʥʜʠʜʘʪʢʠʪʝ ʟʘ 

ʯʣʝʥʩʪʚʦ ʚ ɽʚʨʦʧʝʡʩʢʠʷ ʩʲʶʟ ʚ ʦʙʣʘʩʪʪʘ ʥʘ ʜʘʥʲʯʥʦʪʦ ʦʙʣʘʛʘʥʝ ʠ ʬʠʥʘʥʩʦʚʦʪʦ ʧʨʘʚʦ, ʩ ʧʨʝʜʛʦʚʦʨ ʦʪ ʧʨʦʬ. 

ʜ-ʨ ɾʘʢ ʄʘʣʝʨʙ (ʥʘʫʯʝʥ ʨʝʜʘʢʪʦʨ). ʉ.: ʉʠʝʣʘ, 2019, ʩ. 364, ʠ Mihaylova-Goleminova, S. Challenges Facing 

Member States and Candidate Countries of the European Union in the Field of Taxation. S.: Ciela Publishing, 

2018, p. 296 
6 OECD Model Convention (2013), Commentary, 23/13 A & B and 23/57 A & B. 
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source on an equal footing with local investors. From this perspective, capital import or export 

neutrality is appreciated from the point of view of the State of residence. Most tax systems use 

a hybrid structure of capital export and capital import neutrality rules. However, a great variety 

of regimes can be observed, reflecting the diversity of the international tax policies pursued by 

States.7 

6. Within the EU, most of the tax treaties concluded by the Member States follow the OECD 

Model Convention.8 This Model Convention includes first general provisions as to 

applicability and general definitions of treaty terms, which are followed by so-called 

ñdistributive rulesò defined in Articles 6 to 22 of the Model Convention providing for allocation 

of taxing powers between the Contracting Parties. The Model Convention also contains 

provisions as to exchange of information and arbitration procedures. 

Since income taxation can be regarded as a cost linked to the production of income, it influences 

economic choices. The obvious result of international double taxation is to discourage cross-

border economic activity, hereby directly hindering the achievement of the Internal market 

(Article 26 TFEU ï Article 14 EC). 

 

Chapter II. The role of the Court of Justice of the European Union in matters of direct 

taxation: Discriminations and Restrictions 

7. As regards direct taxation, the Court of Justice becomes involved following either an 

infringement procedure initiated by the Commission9 (and possibly by a Member State ï Article 

259 TFEU ((Art. 227 EC)) or the request of a national jurisdiction for a preliminary ruling 

concerning the interpretation of EU law. Contrary to infringement procedures, where the Court 

may declare national rules to be incompatible with EU law, preliminary rulings result merely 

in indirect control of national legislation. In fact, in a preliminary decision, the Court interprets 

Community law to the extent it may affect the specific legal provisions at stake in particular 

proceedings before a national judge. 

On the basis of Article 10 EC ï now repealed by the TFEU -, Member States are obliged to 

accept all the consequences of the Court's rulings and to implement them in their national law, 

in accordance with general principles forming part of the Communityôs legal order, such as 

effectiveness, equivalence and legal certainty.10 According to the Court, when a national tax 

measure is found to infringe European law, taxpayers may obtain a refund of unduly paid taxes11 

 
7 The exemption and imputation methods can both be applied on an ñoverallò and on a ñper countryò basis. With 

a ñper countryò limitation, an excess tax credit in relation to one State cannot be offset against tax credits remaining 

unused in relation to other States. The ñoverallò limitation allows the credit to be calculated on the global amount 

of income earned abroad. 
8 The OECD MC governs relations between developed countries. The UN Model Convention has been developed 

in order to cover the specific needs for tax treaties between developed and developing countries based on the 

statement that the OECD Model was less suitable for capital importing or developing countries. The general pattern 

of the articles follows the one of the OECD Model (Introduction. to the OECD MC Commentary, at 14). However, 

the UN Model globally grants more taxation rights to the source State (Introduction to the UN MC Comm. at 3). 
9 Lyal, R., Compatibility of National Tax Measures with EU Law: The Role of The European Commission in Tax 

Litigation before the European Court of Justice, EC Tax Review, 2015, p. 15. 
10 See for example ECJ, 3 December 1998, Case C-381/97, Belgocodex v Belgian State, ECR I-8153. See Lang, 

M. (ed.), Procedural Rules in Tax Law in the Context of European Union and Domestic Law, Wolters Kluwer, 

2010, 752 p.; Douma, "Doorwerking van rechtspraak van het HvJ EG in de nationale rechtsorde", WFR, 2008, p. 

1175.  
11 See a.o. ECJ, 2 October 2003, Case C-147/01, Weber's Wine World, ECR I-11365; 14 January 1997, joined 

Cases C-192/95 to C-218/95, Comateb, ECR p. I-165. 
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by claiming it before national jurisdictions according to the national procedural rules, which 

can lead to serious financial repercussions for the budget of a Member State.12  

8. The role of the Court is not limited to the strict application and interpretation of the Treaty 

and of secondary legislation. The Court has also developed an array of general legal principles 

which are relevant in the area of taxation. An eloquent example can be found in the principles 

of protection of the taxpayersô legitimate expectations or of legal certainty. Although this 

principle is not written in the Treaty or in any tax directive, it is part of Community law, and it 

can protect taxpayers against, for example, retroactive tax laws, at least in harmonised areas.13 

Another important principle in the area of taxation is the principle of proportionality , 

according to which national measures restricting the individual freedoms cannot exceed what 

is necessary to attain their legitimate objectives.14  

Directives leave to Member States the choice of form and means for implementation. That 

principle will often be used by the Court of Justice to decide whether national measures 

impeding the basic freedoms can be justified: those measures cannot be accepted if other 

measures would be less detrimental to the objectives of the Treaty.15 

In tax matters, the Court has made applications of this principle in order to limit the scope of 

national anti-abuse provisions.16  

9. Some cases concern the application and interpretation of the direct tax Directives. 

Concerning the Parent Subsidiary-Directive, the Court of Justice has for example clarified the 

notions of ñexemptionò (Cobelfret17), of ñwithholding taxò (Epson Europe,18 Athinaiki 

Zithopoµaa,19 Oc® van der Grinten20), of ñownership of the shareholdingò (Vergers du Vieux 

Tauves21), and of ñholding periodò (Denkavit and others22) under the Directive.  

10. However, the overwhelming majority of the cases decided by the Court of Justice deal 

with the compatibility of direct tax provisions of the Member States with the EU/TFEU Treaty 

freedoms, in particular the free movement of persons, the free provision of services and the free 

movement of capital.23 

The free movement of persons and the freedom of establishment cover the right of employees 

to take up residence for work purposes (Article 45 TFEU (Art. 39 EC)) and the right of 

undertakings (i.e., companies) and self-employed people to set themselves up or to open 

branches, subsidiaries or agencies in other Member States (Articles 49 to 54 TFEU (Art. 43 to 

 
12 On the effects in time of the ECJ judgements in tax matters, see the Opinions of AGs Jacobs and Stix-Hackl in 

Case C-475/03 Banca Popolare di Cremona ECR I-9373 and in Case C-292/04, Meilicke, ECR I-1835, and Lang, 

M., ñLimitation of the temporal effects of judgments of the ECJò, Intertax, 2007, p. 230. 
13 ECJ, Belgocodex (fn. 40); 26 April 2005, Case C-376/02, Stichting "Goed Wonen" v Staatssecretaris van 

Financi±n, ECR I-03445. 
14 This principle has to be distinguished from the principle laid down at Article 5 TEU (Art. 5 EC Treaty)), 

governing the attribution of powers to the EC. See Protocol (no 30) on the application of the principles of 

subsidiarity and proportionality (1997). 
15 See Tridimas, T., The General Principles of EU Law, Oxford University Press, 2nd ed., 2006, p. 139. 
16 See e.g. ECJ, 13 March 2007, Case C-524/04, Test Claimants in the Thin Cap Group Litigation, ECR I-2107, 

para. 83. 
17 ECJ, 12 February 2009, Case C-138/07, Belgische Staat v Cobelfret N.V, ECR I-731. 
18 ECJ, 8 June 2000, Case C-375/98, Epson Europe, ECR I-4245.  
19 ECJ, 4 October 2001, Case C-294/99, Athinaµki Zythopoiia v Elliniko Dimosio, ECR I-6797. 
20 ECJ, 25 September 2003, Case C-58/01, Oc® van der Grinten v Revenue Commissioners, ECR I-9809. 
21 ECJ, 22 December 2008, Case C-48/07, Les Vergers du Vieux Tauves, ECR I-10627.  
22 ECJ, 17 October 1996, Cases C-283/94, C-291/94 and C-292/94, Denkavit International v Bundesamt f¿r 

Finanzen, ECR I-5063. 
23 The free movement of goods has rarely been invoked in respect of direct taxation matters. See ECJ, 7 May 1985, 

Case 18/84, Commission v France, ECR 1339 and ECJ, 7 March 1990, Case C-69/88, Krantz v Ontvanger der 

directe belastingen, ECR I-583. 



111 

 

48 EC)). As regards shareholders, the Court has held that the situation must be appreciated from 

the perspective of the freedom of establishment when the ñholding gives [the shareholders] 

definite influence over the companyôs decisions and allows them to determine its activities.ò24 

In contrast to the right of establishment, which addresses permanent establishments, the free 

movement of services encompasses temporary economic activity carried out in another 

Member State. Article 56 TFEU (Art. 49 EC) not only assures the provider of a service the right 

to enter the market of another Member State and to be treated there in the same way as a 

domestic service provider, but it also protects the recipient of that service. 

11. The free movement of capital prohibits obstacles to cross-border investments such as 

direct investments, portfolio investments, or the acquisition and sale of immovable property. It 

applies in situations where a person neither pursues an economic activity nor has a permanent 

presence in the State in which the tax measure under challenge has been enacted,25 or where a 

shareholder has an ñinsufficient level of participationò in a company in order to benefit from 

Article 49 TFEU (formerly Art. 43 EC).26 

In ascertaining which freedom is to be applied, the Court states that ñthe purpose of the 

legislation concerned must be taken into considerationò.27 The distinction between the free 

movement of capital and the other freedoms is of particular importance with regard to non-EU 

States, since the free movement of capital extends to such third States,28 whereas the exercise 

of other freedoms is restricted to Community borders. 

Part II. Analysis of some aspects of the case-law of the Court and of its implementation 

by the Member States (Negative Harmonization) 

 

12. In the field of direct taxation, the Court of Justice is faced primarily with questions referred 

to it for a preliminary ruling. The Court provides to the national judges answers enabling them 

to decide the case pending before them. Furthermore, the number of infringement procedures 

launched by the Commission against Member States potentially not complying with EU law 

that comes before the Court is growing. 

13. Member States have the obligation under the Treaty to respect the Courtôs decisions, be it 

preliminary rulings or decisions in infringement procedures. Therefore, national jurisdictions 

must apply Community law as interpreted by the Court and Member States have to adapt 

their domestic rules accordingly. While they are free as to the means, they must respect 

efficient implementation. Courtôs decisions are part of the ñacquisò to be implemented by 

candidate countries before their accession. 

14. However, the Courtôs rulings give rise to interpretation. In this context, it is not surprising 

that implementation of the Courtôs rulings varies amongst Member States, even at the level of 

domestic jurisdictions. A great difference exists between Member States as to the number of 

cases in which their legislation has been scrutinised by the Court. Before 2010, very few or no 

cases had been decided involving the direct tax system of Member States like Ireland or Italy 

(outside State aid), while the tax legislations of the Netherlands, Germany, the United Kingdom 

and even Finland are regularly challenged before the ECJ. Moreover, different attitudes can be 

 
24 ECJ, 21 November 2002, Case C-436/00, X and Y v Riksskatteverket, ECR I-10829, para. 37; ECJ 13 April 2000, 

Case C-251/98, Baars, ECR I-2787, paras 22 and 28- to 31.  
25 See, e.g. ECJ, 11 October 2007, Case C-451/05, ELISA v Directeur g®n®ral des imp¹ts. 
26 X and Y, para. 67. ECR I-10829.  
27 For instance, see ECJ, 24 May 2007, Case C-157/05, Holbºck, ECR I-4051, para. 22.  
28 Nevertheless, Article 64 TFEU (Art. 57 EC) provides for a standstill clause regarding relations with third 

countries and allows the continued application of restrictive measures that existed already on 31 December 1993. 
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observed as to the efforts made by Member States to adapt their tax legislation to the EC 

requirements. Regarding the new Member States, it is difficult to appreciate in which measure 

the gaps noticed in the integration of the ñacquisò stem from difficulties of interpretation of the 

case law of the Court.29 

15. It seems that there is no direct link between the number of cases referred to the ECJ and 

the legislative changes made by Member States to adapt their direct tax system to the EU 

requirements. For example, very few direct tax cases involve Austria, while that Member State 

has undertaken numerous reforms in order to comply with the EC/EU freedoms as interpreted 

by the ECJ in judgments regarding other countries. The same diligence can be observed in 

Finland, a country whose legislation is often the object of ECJ rulings. On the other hand, 

despite the lack of ECJ direct tax decisions concerning Italy, the Italian direct tax system 

seemingly presents features that could hinder the effectiveness of the EU freedoms.  

16. This outline aims at providing an analysis of the Courtôs decisions in the field of direct 

taxation. In addition, it gives an overview of the implementation of the Courtôs rulings in the 

Member States in grey shaded boxes. The case-law has been subdivided according to the types 

of taxpayers involved, e.g., individuals, companies and shareholders. A special section is 

dedicated to the question of ñcosts related to the economic activity of the taxpayerò which deals 

with both individuals and companies.  

Chapter I. Taxation of companies 

17. Starting with the early Avoir fiscal case, the majority of judgments issued by the Court 

regarding company taxation concerns direct tax provisions which hinder the freedom of 

establishment.30 Other cases address the freedom to provide services. A specific section focuses 

on the much-debated question of the application of EU freedoms to national mechanisms for 

the compensation of cross-border losses and to consolidation. The corporate tax aspects of the 

Courtôs case-law on the taxation of dividends, interest and capital gains on shares, and the 

application of the free movement of capital and payments in this respect are analysed in this 

chapter devoted to the taxation of company shareholders. 

Freedom to choose the form of establishment in other Member States 

18. According to Articles 49 and 54 TFEU (Art. 43 and 48 EC), as interpreted by the Court, 

the freedom of establishment includes the freedom to choose the appropriate legal form in 

which an economic operator established in a Member State wishes to pursue activities in 

another Member State. Discriminations or restrictions31 which can only arise when two 

ñobjectively comparableò situations receive a different tax treatment32 can be found in the 

corporate income tax systems of the Member State, but can also concern other types of taxes 

imposed on companies, as Halliburton33 demonstrates. In this case, an exemption from the 

Dutch tax on transactions between companies relating to immovable property was considered 

to be contrary to Article 43 EC (Article 49 TFEU) insofar as it did not apply when the 

transferring company was incorporated under the law of another Member State. 

 
29 As an example, some new Member States apply tax incentives that are likely to contravene State aid provisions 

(see Devereux, M., ñTaxes in the EU New Member States and the Location of Capital and Profitò, 2006, University 

of Warwick, IFS and CEPR, 2006, p. 9)).  
30 ECJ, 28 January 1986 Case 270/83 Commission v France, ñAvoir fiscalò, ECR 273, para. 18. 
31 Avoir fiscal para. 22; ECJ 23 February 2006, Case C-253/03 CLT-UFA, ECR I-1831, para. 14; ECJ 18 July 

2007, Case C-231/05, Oy AA, para. 40. 
32 On the comparability of situations as to company taxation, see Dahlberg, M., Direct Taxation in Relation to the 

Freedom of Establishment and the Free Movement of Capital, Kluwer Law International, 2005, p. 106. 
33 ECJ, 12 April 1994 Case C-1/93, Halliburton Services v Staatssecretaris van Financi±n, ECR I-1137. 
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19. A distinction can be drawn between, on the one hand, rulings concerning national tax 

measures of the State of the secondary establishment of a non-resident company (the Host State) 

and, on the other hand, cases which deal with tax measures adopted by the Member State where 

a company has its primary establishment (the Home State) that hinder the establishment of 

subsidiaries or branches in another Member State.  

Ä 1. In the Host State (State of origin or source) 

20. In the Host State, the establishment of a non-resident EU company can be effected through 

the creation of permanent establishments (i.e., branches) or subsidiaries. Contrarily to a 

subsidiary, a branch, although it may constitute an economic entity separate from the head 

office of the company, is not endowed with a distinct legal personality, but is part of the legal 

entity identified as the company.34 With regard to branches, EU law requires ï in respect of 

certain tax benefits ï that the Host State treat a branch of a non-resident company in the same 

way as it would treat the branch of a domestic company. Concerning subsidiaries, the Host State 

must treat equally subsidiaries of non-resident parent companies and those of resident parent 

companies. 

A. Tax treatment of permanent establishments of EU companies 

21. In Avoir fiscal35 (1986), the first decision in the field of direct taxation, a system of 

shareholder tax credit was held to be in breach of Article 43 EC (Article 49 TFEU), insofar as 

it was only available to French resident companies but not to French branches and agencies of 

companies established in other Member States. Although this case primarily deals with a tax 

mechanism aiming at limiting the economic double taxation of dividends in the hands of the 

shareholders, it displays, however, a good example of discrimination of branches of non-

resident companies. 

22. In Royal Bank of Scotland,36 Greece applied to profits earned by a branch of a non-

resident company a tax rate higher than the rate applicable to profits earned by a resident 

company. The Court considered that this difference could not be justified by objective 

differences between resident and non-resident companies, even though these two categories of 

taxpayers are generally not comparable as to the extent of their tax liability (worldwide income 

v domestic source income).37 In Commission v. Greece (C-406/07), the Court confirmed its 

viewpoint as regards the same discriminatory tax treatment applied to unincorporated 

companies. In CLT-UFA, the Court condemned under Article 43 EC (Article 49 TFEU) 

German legislation subjecting the profits of a branch of a non-resident EU company to a higher 

tax rate than the one that would have applied if this company had chosen to establish a German 

subsidiary distributing its profits in full to its parent company.38 

23. Furthermore, to ensure freedom of establishment, a Member State must treat equally 

branches of non-resident companies and resident companies with regard to tax exemptions. The 

fact that a tax exemption is granted even by virtue of a DTC concluded with a third state outside 

the EU does not relieve the State from this obligation. In Saint-Gobain,39 a tax relief provided 

by the DTC concluded between Germany and the United States was partly denied by Germany 

 
34 For the purpose of the study, the terms permanent establishment, a tax treaty term, and branch, a company law 

term, are used synonymously. 
35 Case 270/83, Avoir fiscal. 
36 ECJ, 29 April 1999, Case C-311/97, Royal Bank of Scotland, ECR I-2651. 
37 Royal Bank of Scotland, paras. 27-29. The Court refers to its case-law relating to the taxation of income of 

natural persons in Schumacker and Wielockx. Greece complied as of 1 January 1996, replacing the dual rate system 

with a single 40% rate (TNS Online, 31 May 1999). 
38 ECJ, 23 February 2006, Case C-253/03, CLT-UFA v Finanzamt Kºln-West, ECR I-1831. 
39 ECJ 14 September 1999, Case C-307/97, Saint-Gobain v Finanzamt Aachen-Innenstadt, ECR I-6163. 
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to a German branch of a French company, on the ground that the DTC applied only to 

companies subject to unlimited tax liability in Germany. This practice was held to be 

incompatible with the right of establishment. 

Even before the Court delivered its judgment, the German tax legislator extended treaty 

relief provisions embodied in DTCs to non-resident taxpayers.40 Following that landmark 

decision, most Member States also extended their DTCs, usually restricted to residents on 

their territory, to EU non-residents operating through permanent establishments. 

24. Discrimination may also be found in procedural rules. In Commerzbank,41 the Court had 

to examine UK legislation under which interest on a repayment of overpaid tax was granted to 

companies with ñfiscal residenceò in that Member State but was refused to non-resident 

companies. The Court ruled that the ñfiscal residenceò criterion, even if it were applied without 

discrimination on the ground of the location of a companyôs seat, would most likely work more 

particularly to the disadvantage of companies having their seat in other Member States, and 

held that difference to be discriminatory.42  

25. In most of the above-mentioned cases, the Member State involved tried to justify the 

disputed tax provisions by referring, for example, to advantages that could balance the 

disadvantages resulting from the questionable provision, the absence of harmonisation of tax 

law on a Community level, the risk of tax avoidance, the existence of double tax treaties or the 

objective differences between branches and subsidiaries.43 However, the Court did not accept 

any of these grounds of justification.  

B. Tax treatment of subsidiaries of EU companies 

26. Subsidiaries have an independent legal personality and are therefore always ñnationalsò or 
residents of the Host Member State. However, subsidiaries of non-resident EU parent 

companies are sometimes treated differently from subsidiaries of domestic parent companies. 

This situation has been considered to be incompatible with the Treaty freedoms in a number of 

cases.  

27. The Baxter case44 concerned French legislation which did not allow the deduction of 

expenditure for scientific and technical research carried out outside of France and therefore in 

other Member States. In the Courtôs view, French undertakings will generally carry out research 

activities in France, whilst undertakings based in other Member States and operating in France 

through a secondary place of business such as a subsidiary will not, so that this deduction system 

operates to the detriment of French subsidiaries of foreign companies.45 This unequal treatment 

cannot be justified by the need for effectiveness of fiscal supervision.46 

28. Similarly, in Commission v. Spain,47 where an exemption of dividends distributed by a 

subsidiary to its parent company is subject to a higher shareholding requirement when dividends 

are paid to non-resident parent companies than to resident parents. This also is contrary to the 

freedom of establishment.  

29. The denial of group taxation benefits in connection with subsidiaries of non-resident EU 

parent companies can also entail incompatibilities with the freedom of establishment, as the 

 
40 See Ernst & Young, EuGH-Rechtsprechung Ertragssteuerrecht, StollfuÇ, 2nd ed. (2007), p. 192. 
41 ECJ, 13 July 1993, Case C-330/91, Commerzbank, ECR I-4017.  
42 Commerzbank, para. 13-15. 
43 Avoir fiscal, paras. 21-26, Saint-Gobain, paras. 53-55; CLT-UFA, paras. 19-30. 
44 ECJ, 8 July 1999, Case C-254/97, Baxter, ECR I-4811. See also ECJ, 13 March 2008, Case C-248/06, 

Commission v. Spain, ECR I-47.  
45 Baxter, para. 12. 
46 Baxter, paras. 18, 19. 
47 ECJ, 3 June 2010, Case C-487/08, Commission v Spain.  
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Court stated in respect to UK legislation on advance corporation tax due upon the distribution 

of dividends (ACT) in the cases Metallgesellschaft/Hoechst48 and Franked Investment 

Income (FII) Group Litigation.49  

30. As regards the other Member States, the Court has also decided in respect of intra-group 

tax deductible transfers on the ñcontribution schemeò which is applicable in Finland and 

Sweden. In the case of X AB and Y AB50, a Swedish group scheme according to which assets 

could be transferred tax-free between companies belonging to the same group was considered 

to be contrary to the freedom of establishment, since it did not apply to certain cross-border 

situations. In X AB and Y AB, the ECJ concluded that the Swedish contribution relief must be 

granted also when the contributing company (to a Swedish loss-making recipient) is not a 

Swedish resident company but an EU resident company51. 

In the reverse situation of a contribution made by a Finnish company to its loss-making parent 

in another Member State, the ECJ upheld in Oy AA52 the Finnish law allowing a Finnish 

subsidiary to make a tax deductible financial transfer to a Finnish parent but not to its non-

resident (loss-making) EU parent, according to the Court, allowing a transferor to deduct an 

intra-group cross-border transfer from its taxable income would result in enabling groups of 

companies to choose the Member State in which the profits of the subsidiary were to be taxed. 

That would undermine the system created by a balanced allocation of taxing powers between 

Member States because the Member State of the subsidiaryôs residence, according to the choice 

of the group of companies concerned, would be forced to renounce its right to tax the profits of 

that groupôs subsidiary to the benefit of the Member State of the parent companyôs residence53. 

Moreover, according to the Court, the possibility of transferring the taxable income of a 

subsidiary to a non-resident parent company carries the risk that companies establish purely 

artificial arrangements in order that income transfers be made to parent companies established 

in those Member States which apply the lowest rates of taxation, or where the income in 

question would not be taxed at all54. 

31. Unjustified differences of treatment between subsidiaries can also occur in the application 

of anti-abuse provisions, such as thin capitalisation rules (see in particular cases Lankhorst-

Hohorst55 and Test Claimants in the Thin Cap Group Litigation).56 Other unjustified 

differences of treatment have been the object of the Court's rulings in the field of intra-group 

dividends and intra-group payments. 

Ä 2. In the Home State (State of residence) 

32. The freedom of establishment does not only restrict the tax competence of the Host State, 

but also the taxing power of the State of (principal) establishment of a company wishing to 

move or expand its activity in another Member State.57 Although the freedom of establishment 

may also apply to the setting-up of a branch (permanent establishment), most of the cases 

 
48 ECJ, 8 March 2001, Joined Cases C-397/98 and C-410/98, Metallgesellschaft/Hoechst, ECR I- 1727. For a 

comment see Virgo, G., 'Hoechst revisited: the restitutionary aspects of the case', BTR, 2002, p. 4. 
49 ECJ 12 December 2006, Case C-446/04, Test Claimants in the FII Group Litigation v Commissioners of Inland 

Revenue, ECR I-11753. 
50 ECJ, 18 November 1999, Case C-200/98, X AB, Y AB, ECR I-8264. 
51 ECJ, 18 November 1999, Case C-200/98, X AB, Y AB, ECR I-8264. 
52 ECJ, 18 July 2007, Case C-231/05, Oy AA, ECR I-6373. 
53 Oy AA, para. 56. 
54 Oy AA, para. 58. 
55 ECJ, 12 December 2002, Case C-324/00, Lankhorst-Hohorst, ECR I-11779. 
56 Case C-524/04, Test Claimants in the Thin Cap Group Litigation, ECR I-2107. 
57 Daily Mail, para. 16. See also ICI, para. 21, and ECJ, 13 December 2005, Case C-446/03, Marks & Spencer, 

ECR I-10837 para. 31.  
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concern the establishment of foreign subsidiaries and are often linked to group schemes and the 

deduction of foreign losses or expenses. The question whether EU law may mitigate the 

negative tax consequences of a transfer of seat remains debated. 

A. Tax treatment in the State of residence of permanent establishments located in other 

Member States 

33. Another case deserves particular attention as regards the determination of the Member 

State competent to avoid an undue restriction following from the combined application of the 

legislations of two Member States. In Deutsche Shell58 a German resident company allotted 

capital to its permanent establishment in Italy. The allotted capital was shown both on the Italian 

balance sheet and on the German head officeôs balance sheet in their respective national 

currencies (LIT and DM). When the permanent establishment was wound up and the allotted 

capital was repatriated to Germany, the exchange rate had fallen and the German company 

suffered a substantial currency loss. This loss, however, was not tax-deductible, neither in 

Germany nor in Italy. According to the Court, which finally concludes to the existence of an 

unjustified restrictive effect, ñalthough it is true that any Member State which has concluded a 

double taxation convention must implement it by applying its own tax law and thereby calculate 

the income attributable to a permanent establishment, it is unacceptable for a Member State to 

exclude from the basis of assessment of the principal establishment currency losses which, by 

their nature, can never be suffered by the permanent establishmentò.59 

B. Tax treatment of subsidiaries established in other Member States 

34. The Court of Justice has issued various rulings on the taxation of multinational groups of 

companies.  

35. Other cases concern the fiscal treatment of intra-group transactions.  

36. Anti-abuse rules may also conflict with the freedom of establishment. Cadbury 

Schweppes60and CFC and Dividend Group Litigation61 concerned UK Controlled Foreign 

Company (CFC) legislation which commended the inclusion in the tax base of a resident 

company of the profits made by a CFC in a lower tax State. The Court found that companies 

with a CFC in low-taxation Member States were treated less favourably than resident 

companies with subsidiaries in the UK or in a Member State which does not apply a lower level 

of taxation than in the UK.62 The UK CFC legislation was considered contrary to the freedom 

of establishment. Nevertheless, it was found to be justified if applied only to wholly artificial 

arrangements aimed at circumventing the application of the legislation of the Member State 

concerned.  

However, the Court considered in Columbus Container63 that CFC legislation (in the case at 

hand, the provision challenged provided for a switch from the exemption to the credit method) 

does not contravene the freedom of movement when it does not submit to an additional tax 

 
58 ECJ, 28 February 2008, Case C-293/06 Deutsche Shell v Finanzamt f¿r Grossunternehmen in Hamburg, ECR 

I-1129. 
59 Deutsche Shell, para. 44.  
60 ECJ, 12 September 2006, Case C-196/04, Cadbury Schweppes, ECR I-7995. 
61 ECJ, Order of 23 April 2008, Case C-201/05, The Test Claimants in the CFC and Dividend Group Litigation.  
62 Cadbury Schweppes, para. 44. 
63 ECJ, 6 December 2007, Columbus Container v Finanzamt Bielefeld-Innenstadt, ECR I-10451. This case 

concerned a German mechanism providing a switch from the exemption to the credit method in the case of a 

significantly lower taxation in the State of source. Interestingly enough, the German Bundesfinanzhof ruled in a 

judgment of 21 October 2009 that despite the ECJ ruling, the provision containing this switch-over clause was 

contrary to EU law (see IStR, 2010, p. 149 with comments of B. Lieber p.142- and S. Sydow p. 174) 
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burden the economic operator having cross-border activities, as compared to a person operating 

in a purely national context.  

 

Chapter II.  Exit taxes 

37. Capital gains are often taxable in the country of residence and at the moment of the 

disposal of the shares. This situation can lead EU residents to transfer their residence before 

selling their participations in order to benefit from a more favourable tax regime. In de 

Lasteyrie64 a French provision under which unrealised capital gains on important shareholdings 

were taxable at the time of transfer of the taxpayer's residence was found contrary to Article 43 

EC (now Article 49 TFEU). Even if under certain conditions, the payment of the exit tax could 

have been deferred, the Court found that the taxpayer was, by establishing himself abroad, 

subjected to a tax on an unrealised gain which he would not have had to pay had he stayed in 

France.  

38. In N.,65 the Court examined the Dutch exit tax legislation in the case of a taxpayer holding 

100% of the shares of a company. The Court found that the freedom of establishment was 

indeed hindered, but only to the extent that the deferral of the tax until actual disposal was made 

subject to a security for payment and a decrease in value, subsequent to departure, was excluded 

in the computation of the gain. The Court found the principle of assessment with deferred 

payment in line with the allocation of taxing powers according to the principle of territoriality.66 

 

Part III. Analysis of some aspects of the case-law of the Court and of its implementation 

by Member States (Positive Harmonization) 

Chapter I. Parent-Subsidiary Directive 

The EU regulates the tax regime of dividend distributions between subsidiaries and parent 

companies67. 

39. In the simplest situation, the company acquiring the shares of another company will 

receive a dividend. In an international situation, if one refers to DTCs, the source State will 

impose a withholding tax which the OECD Model Treaty reduces from 15 % to 5 % if the 

parent owns 25 % of the capital of the subsidiary. The Model Treaty does not cover the 

treatment of the dividend in the State of residence of the parent company or the possible 

imputation of the withholding tax. 

Treaties usually refer to the treatment of dividends under the domestic law of the country of 

residence. It will apply one of two regimes. Under the exemption regime, the foreign dividend 

is exempt in the same way as an internal dividend would be. The withholding tax can sometimes 

be deducted if a share of the dividend (e.g., 5 or 10 %) is subject to tax, but in many cases, it is 

a final tax.  

 
64 ECJ, 11 March 2004, Case C-9/02, de Lasteyrie du Saillant, ECR I-2409. 
65 ECJ, 7 September 2006, Case C-470/04, N v Inspecteur van de Belastingdienst, ECR I-7409. 
66 N, para. 46. 
67 EU Parent-Subsidiary Directive 2011/96/EU of 30 November 2011 on the common system of taxation applicable 

to parent companies and subsidiaries of different Member States; D. Gutmann, Droit fiscal des affaires, 2017-

2018, 8th ed., Paris, Montschrestien, 2017, p. 453; F. Bulgarelli, Neutrality of intra-group profits taxation, in The 

State of taxation in the European Union. The experience and effectiveness of harmonization, University of 

Bologna, coord. A. Di Pietro, 2003, p. 555; F. De Hosson, The parent-subsidiary directive, Intertax, 1990, p. 414. 
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The other regime is the imposition of the gross dividend with tax credit for the withholding at 

source and for the tax paid by the subsidiary relating to the amount distributed. Those cannot 

exceed the national tax rate, which often generates a credit loss. 

The first version of the directive dates back to 1990 as does the mergers directive. The two 

directives have the same purpose: to improve the competitive position of European companies 

by avoiding economic double taxation. 

Ä 1. Coverage 

40. The directive applies to companies whose form is mentioned in the annex, often all entities 

subject to corporation tax. The company cannot be a dual resident as a result of a treaty between 

a MS and a third State. It has to be submitted to corporation tax with no option for exemption. 

 

The Wereldhave case (C-448/5, 8.03.2017) confirms that a Dutch investment fund subject to 

tax at a "0" rate is excluded from the scope of the directive because the purpose of the directive 

is to avoid double taxation. 

A parent company has to comply with a condition of a shareholding percentage reduced from 

25 % at the beginning to 10 %. The system is more about avoiding double taxation than 

recognising control. There is no requirement for an indirect percentage in a chain of 

shareholdings. Several MS provide for a smaller share, e.g., 5% in France. A bilateral agreement 

may refer to the percentage of voting rights instead of capital. 

MS may require a maximum duration of ownership of the shares of two years, which can be 

placed before and after the distribution by means of a commitment to retain the shareholding 

(Denkavit, Joined Cases C-283/94, C-291/94 and C-292/94, 17.10.1996). Several MS provide 

for a shorter period for the internal regime than for withholding tax. 

Permanent establishments 

41. The directive applies to investment in a PE. Under European law, as under the OECD 

Model Treaty, there can be no discrimination between a PE and a national company.  

1. If a PE established in MS B of a MS A company receives a dividend from a subsidiary in 

MS C whose shares are invested in the PE, the directive applies.  

2. If a PE established in MS B of a MS A company receives a distribution from a subsidiary in 

MS A, the directive also applies. 

3. If a PE established in MS B of a MS A company receives a distribution from a subsidiary in 

MS B, the directive does not apply, but national law may not discriminate. 

The aim is to prevent the parent from organising a PE in another MS for the sole purpose of 

holding the participation and for the directive to be implemented. 

4. If a PE of a MS company, located in a third State outside the Union, receives a distribution 

from a subsidiary in a MS, the Directive applies68. It is not relevant if the parent MS exempts 

foreign PEs, but will only matter if the tax credit method is applied. 

Ä 2. Parent company: tax regime of dividend 

For the taxation of the parent company, the directive provides for an option between the 

exemption according to which the MS of the parent company exempts the dividend and the tax 

credit option according to which the MS of the parent company taxes the dividend but deducts 

 
68 Prats, F., Application of the Parent-Subsidiary Directive to permanent establishments, Eur. Tax., 1995, p. 180. 
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from the tax the corporation tax paid by the subsidiary corresponding to the amount distributed, 

and limited by the tax rate of the MS of residents. 

In a chain of investments, the imputation includes the tax paid by the sub-subsidiaries if they 

meet the participation conditions. With regard to the credit, the directive does not provide for 

excess credits to be applied to subsequent or preceding financial years, but certain Member 

States provide for this in their national law.  

 

42. The exemption method presents certain problems. 

In Belgium, the calculation of the tax base is done in several stages. The first stage is the 

calculation of the tax base including profit, disallowed expenses and dividends paid. In the event 

of a loss, it includes the loss, disallowed expenses and dividends paid. Only at a later stage will 

dividends be deducted from the base. The effect was that the dividend was offset by the loss 

and the exemption was not carried over the following year. 

 

Example 

 

Loss     50 

Dividend   100 

Compensated with loss  50 

Exempted    50 

The conformity of the regime with the directive was questioned69. In the Cobelfret case (C-

138/07, 12.02.2009), the ECJ considered the Belgian regime to be not in conformity with the 

directive. Belgium opted for the exemption, but added a condition to the directive: that the 

company has enough tax base to absorb the dividend. This is an indirect imposition of the 

dividend by denial of the loss carry-over and a higher taxation in subsequent years. It is clear 

that the tax credit method has the same effect: there is no imputation if there is no tax for lack 

of taxable base. However, the interpretation of the directive must be literal. Belgium complied 

with the judgment: the excess dividends benefiting from the exemption on taxable profit can 

now be carried forward to the following years70. 

The question of ownership of the participation by the parent was raised: does it have to be full 

ownership, bare ownership or usufruct? In the case of Les Vergers du Vieux Tauves S.A. (C-

48/07,22.12.2008), the Advocate General concluded that the purpose of the directive is to avoid 

 
69 Wathelet, M. and L. De Broe, Belgium, in M. Lang, P. Pistone et al., ECJ-Recent Developments in Direct 

Taxation, Vienna, Linde, 2008, p. 31; O. Carron and N. Couder, Tax Treatment of Shares: The Consequences of 

Europa-Status Questionis After Recent Developments, Tax Law Review, 2008, p. 103, espec. p. 107; F. Diericks, 

Belgium's Holding Company Regime-Past, present and Future, Bull. Int. Tax., 2008, p. 1, espec. p. 409 and ref. 

cited note 29; C. Cheruy and C. Laurent, Le r®gime fiscal des soci®t®s holdings en Belgique, Bruselas, Larcier, 

2008, p. 446; comp. in the Netherlands, O.C.R. Marres and P.J. Wattel, Dividendbelasting, 3rd ed., Deventer, 

Kluwer, 2006, p. 218. 
70 I. RIchelle, Cobelfret et lôinterpr®tation de la directive m¯res-filiales: le r®gime belge des RDT est contraire au 

droit communautaire, Revue g®n®rale de Fiscalit®, 2009, nÁ 3, p. 3; M. Lamensch and S. van Thiel, The Elimination 

of Double Taxation of Dividends in the EU: Cobelfret means the End of Belgiumôs Final Taxation, Intertax, 2009, 

p. 473; B. Peeters and A. Van De Vijver, ECJ Rules on Compatibility of Belgium Participation Exemption Regime 

with EC Parent-Subsidiary Directive, EC Tax Rev., 2009, p. 146; J. Malherbe, Lôinfluence du droit europ®en sur 

le traitement fiscal des dividendes en Belgique, in P.-F. Coppens, Lôentreprise face au droit fiscal belge, vol. 2, 

Brussels, Larcier, 2009, p. 506; G.T.K. Meeussen, Denkavit Internationaal: The Practical Issues, Eur. Tax., 2008, 

p. 244; M. Lang, ECJ Case Law on Cross-Border Dividend Taxation-Recent developments, EC Tax Review, 2008, 

p. 67; L.A. Denys, The ECJ Case Law on Cross-Border Dividends Revisited, Eur. Tax., 2007, p. 221; T. Pons, 

The Denkavit Internationaal Case and its consequences: The limit between Distortion and Discrimination?, Eur. 

Tax., 2007, p. 204; F. Vanistendael, Denkavit Internationaal: The balance between fiscal sovereignty and the 

fundamental freedoms, Eur. Tax., 2007, p. 210. 
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economic double taxation of dividends and to favour the grouping of companies. Therefore, 

taxing the usufructuary would be contrary to the objective of the directive. The ECJ did not 

concur: the legal relationship of the usufructuary with the subsidiary does not derive from a 

shareholder status as provided for in the directive but from a right of usufruct. The directive 

does not apply. 

Liquidation products  

43. The Directive does not apply to distributed liquidation products as far as the treatment of 

the parent is concerned (Art. 4.1). 

Hybrid instruments  

44. If the distributed profits are deductible by the subsidiary, for example because they are 

considered as interest, the parent company, although it legally considers them as dividends, 

has to tax them. This change concurs with the BEPS (Base Erosion and Profit Shifting) report 

of the OECD, Action 2, Hybrid Instruments. It applies, for example, to a "Profit Participating 

Loan" whose interest was deductible in Belgium but considered as a dividend in Luxembourg. 

The change concerns only the exemption method. 

Deductions  

45. As for expenses and capital losses in relation to participations, the deduction may be denied. 

If the management costs are assessed on a forfetaire basis, they will amount to a maximum of 5 

% (art. 4.3). 

The deduction cannot be contingent on the expenses producing a taxable base in the country of 

residence because the subsidiary is national or has a PE in the country. That was the Dutch 

system before the Bosal case (C-168/01, 18.09.2003). It was considered a violation of the 

freedom of establishment. 

Ä 3. Subsidiary, Withholding at source 

Profits distributed by a subsidiary to its parent are exempt from withholding tax. The notion is 

broader than that of dividends (art. 5.1) and has an important economic effect. 

Ä 4. Anti-abuse clause of the Directive 

46. The Directive does not apply to an arrangement or to a series of arrangements whose 

principal objective or one of the principal objectives is to obtain a tax benefit (subjective test) 

if the benefit is contrary to the object or purpose of the Directive (objective test), provided that 

the arrangement is not genuine. One used to talk of an "artificial" arrangement. The arrangement 

can be considered as such if it is without valid commercial reasons that reflect the economic 

reality. 

The directive does not hinder the application of national or treaty provisions necessary to 

prevent tax fraud or abuse. 

In the case of Eqiom (formerly Holcim France) and Enka (C-6/16, 7.09.2017), a French law was 

considered under which the exemption from withholding tax in the case of distribution to a 

company of a MS controlled by a non-resident of the EU was denied, unless it could be shown 

that the chain of shareholding does not have as its main purpose the obtention of the exemption 

(CGI, art. 119quinquies). The case was decided in application of the previous version of the 

anti-abuse clause which referred to the prevention of tax evasion or fraud or abuse. 

The ECJ considered that a general measure could not be applied: the individual case should be 

examined. Only artificial arrangements are excluded (Cadbury Schweppes, C-196/04, 

12.09.2006). The measure is also contrary to the freedom of establishment. 
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Chapter II. Interest and Royalty Directive 

47. The principle is taxation in the residence State:  

ñ1.1. Interest or royalty payments arising in a Member State shall be exempt from any taxes 

imposed on those payments in that State, whether by deduction at source or by assessment, 

provided that the beneficial owner of the interest or royalties is a company of another Member 

State or a permanent establishment situated in another Member State of a company of a Member 

Stateò. 

 

Notion of interest 

 

48. The term ñinterestò means income from debt-claiming of every kind, whether or not 

secured by mortgage and whether or not carrying a right to participate in the debtorôs profits, 

and in particular, income from securities and income from bonds or debentures, including 

premiums and prizes attaching to such securities, bonds or debentures; penalty charges for late 

payment shall not be regarded as interest. 

Some exclusions are foreseen: 

(a) payments which are treated as a distribution of profits or as a repayment of capital under 

the law of the source State; 

(b) payments from debt-claims which carry a right to participated in the debtorôs profits; 

(c) payments from debt-claims which entitle the creditor to exchange his right to interest 

for a right to participate in the debtorôs profits; 

(d) payments from debt-claims which contain no provision for repayment of the principal 

amount or where the repayment is due more than 50 years after the date of issue. 

 

Notion of royalties 

49. The term ñroyaltiesò means payments of any kind received as a consideration for use of, or 

the right to use, any copyright of literary, artistic or scientific work, including cinematograph 

films and software, any patent, trade mark, design or model, plan, secret formula or process, or 

for information concerning industrial, commercial or scientific experience; payments for the 

use of, or the right to use, industrial, commercial or scientific equipment shall be regarded as 

royalties. 

Interest and royalty payments made between associated companies are governed by Council 

Directive 2003/49/EC of 3 June 2003 on a common system of taxation applicable to interest 

and royalty payments made between associated companies of different Member States. 

Eligible companies are listed and include PEôs. 

They must be resident in the EU and subject to corporate income tax. They should be bound by 

an affiliation of 25 %Ã, meaning that: 

(i) The first company has a direct minimum holding of 25 % in the capital of the second 

company, or 

(ii)  the second company has a direct minimum holding of 25 % in the capital of the first 

company, or 

(iii)  a third company has a direct minimum holding of 25 % both in the capital of the first 

company and in the capital of the second company. 
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The tie must be maintained for 2 years. The directive applies to the PEôs in the EU of an EU 

company. 

Prevention of double taxation 

50. No tax shall be levied at source. For a PE, the source is linked to deduction. 

The procedure provides that exemption is subject to delivery of an attestation otherwise a refund 

procedure shall apply. 

Attestation 

51. 1.13. é the attestationé shall contain the following information: 

(a)  proof of the receiving companyôs residence for tax purposes and, where necessary, the 

existence of a permanent establishment certified by the tax authority of the Member 

State in which the receiving company is resident for tax purposes or in which the 

permanent establishment is situated; 

(b)  beneficial ownership by the receiving company in accordance with paragraph 4 or the 

existence of conditions in accordance with paragraph 5 where a permanent 

establishment is the recipient of the payment; 

(c)  fulfilment of the requirements in accordance with Article 3(a)(iii) in the case of the 

receiving company; 

(d)  a minimum holding or the criterion of a minimum holding of voting rights in accordance 

with Article 3(b); 

(e)  the period for which the holding referred to in (d) has existed. 

 

Member States may request in addition to the legal justification for the payments under the 

contract (e.g., loan agreement or licensing contract). 

 

Abuse 

52. The creditor must be the beneficial owner of the interest or royalty. For a PE, the income 

must be effectively connected and the PE must be subject to tax (1.5.b). 

There is beneficial ownership if the creditor ñreceives those payments for its own benefit and 

not as an intermediary, such as an agent, trustee or authorised signatory, for some other personò. 

Where, by reason of a special relationship between the payer and the beneficial owner of interest 

of royalties, or between one of them and some other person, the amount of the interest or 

royalties exceeds the amount which would have been agreed by the payer and the beneficial 

owner in the absence of such a relationship, the provisions of this Directive shall apply only to 

the latter amount, if any (art. 4.2). 

This Directive shall not preclude the application of domestic or agreement-based provisions 

required for the prevention of fraud or abuse (art. 5.1). 

How to deal with Thin Cap rules? 

 

Chapter III. Anti -evasion Directive (ATAD) 

Ä 1. Limitation of interest 

53. In several countries, there are rules against thin incorporation: interest on a corporate debt 

that exceeds, e.g., three times equity will not be deductible. It has already been established that 

such a rule cannot exclude the deduction of interest only when paid to a foreign parent 
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company: the applicable Double Tax Treaty or European law prohibit discrimination. The rules, 

therefore, cover payments in favour of both national and foreign parents.  

The BEPS reports seek to limit the deduction of interest in a group in order to avoid the transfer 

of profits from one country to another. 

The EU anti-tax avoidance directive (ATAD) of 12 July 2016 anticipates the implementation 

of the BEPS plan in several areas in order to avoid divergent provisions in countries of the 

Union, by providing for a limitation of borrowing costs. Borrowing costs are interest and costs 

that are economically equivalent. Borrowing cost excesses are the positive difference between 

borrowing costs and interest income and economically equivalent income. Additional costs are 

deductible up to a maximum of 30 % of the taxpayer's EBITDA (profit before interest, taxes, 

depreciation and amortisation) (art. 2). 

The directive provides for derogations. The calculation may be made at the level of the group 

as defined in national tax law, even if certain entities do not consolidate. A de minimis rule also 

prevails: the directive does not apply to additional costs of less than ú 3 million. Nor does it 

apply to autonomous entities which are not part of a group. If the taxpayer is part of a 

consolidated group, one can use the group's ratio between own funds/assets and debts. 

Non-deductible excesses can be carried over in future years and imputed to the three previous 

years. The unused interest deduction capacity can be carried over to the next five years. 

Ä 2. Exit tax 

54. The ATAD Directive provides for an exit tax (Article 5) in the case of transfer of the 

assets or activity of a PE outside a MS with the right for that MS to tax the capital gains on the 

transferred assets. There will be a capital gains tax in the MS of origin. The tax can be deferred 

by five years if there is a transfer in the EU or in the EEA if there is an agreement between the 

two countries to collect tax credits. 

Ä 3. Anti-abuse clause 

55. The ATAD I Directive (2016) imposes to all EU MS to introduce in their domestic 

legislation a general anti-abuse rule (GAAR). A MS must ignore arrangements or series of 

arrangements put in place for the main purpose or having as one of its main purposes obtaining 

a tax advantage (subjective element) that defeats the object of the applicable tax law or its 

purpose (objective element). 

An arrangement or a series thereof is not genuine to the extent it is not put into place for valid 

commercial reasons which reflect economic reality.  

The tax is then calculated in accordance with national law. 

The provision is to be compared with previous case law of the ECJ considering as abusive 

wholly artificial arrangements71. 

The preamble to the ATAD directive confirms however that otherwise the taxpayer should have 

the right to choose the most efficient tax structure for its commercial affairs è. 

The GAAR must apply in domestic situations within the Union and vis- -̈vis third countries in 

a uniform manner so that the application in domestic and cross-border situations does not differ.  

The GAAR is a protection against aggressive tax planning consistent with the BEPS reports. 

It aims at improving the effectiveness of the internal market in tackling tax avoidance practices. 

 
71 Halifax (VAT); Cadbury Schweppes (CT). 
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The GAAR has been transposed in different ways. Some countries consider that their already 

existing domestic GAAR suffices to transpose the ATAD GAAR. Other countries have added 

the ATAD GAAR to their domestic legislation. Belgium belongs to the first group of countries 

and considers that 1st GAAR (CTI, art. 344, Ä 1, redrafted in 2012) is a sufficient transposition 

of Article 6 of ATAD I. 

Fiscal abuse may be demonstrated by the tax administration by presumptions or other means of 

evidence in the light of objective circumstance. Abuse will exist when the taxpayer by a legal 

action, or a set of legal actions realizes an operation 1Á. by which he avoids the application of 

a legal tax provision in violation of the objectives of the provision or 2Á. claims a tax benefit 

under a legal tax provision, the grant of which is contrary to the objectives of this provision is 

his essential aim is to obtain this benefit. The taxpayer may prove that the choice of his action(s) 

is justified by other motives than the avoidance of tax. 

France has chosen to implement the ATAD GAAR by specific provisions which are the same 

for ATAD and for the new anti-abuse rule introduced in the parent-subsidiary directive72. 

Specific anti-abuse rules (SAARs) will be also found in the parent-subsidiary directive, the new 

clause being identical to the ATAD I clause73. In the merger directive, the result is reached by 

disapplying the directive when the objective of the reorganization is tax evasion or avoidance 

and creating a presumption that it will be so if the operation is not carried out for valid 

commercial reasons. 

The interest-royalty directive74 also includes a provision disapplying it if the purpose of the 

taxpayer is tax evasion, tax avoidance or abuses only it will apply only if the entity receiving 

the income is the beneficial owner of the interest or royalty75. 

Does the ATAD directive compel the MS to tax an action of income? So far, directives had 

compelled them to exempt income in the case of mergers, dividend distributions, etc., except 

the modification of the parent-subsidiary directive compelling MS to tax to the parent profits 

distributed by a subsidiary if they are deductible. 

The Belgian Constitutional Court76 considered that the Belgian GAAR is a procedural rule 

relating to evidence and thereby avoided the problem. 

The same clause was introduced in the OECD Model Tax Treaty77 and in the Multilateral 

Instrument78 to deny the benefits of a treaty if obtaining that benefit was one of the principal 

purposes of an arrangement or transaction unless granting the benefit is in accordance with the 

object and purpose of the treaty provision. 

Ä 4. Controlled foreign corporations 

56. According to the CFC rules of the ATAD Directive (Art. 7) an CFC exists when the 

taxpayer alone, or with its associated companies, has more than 50 % of the voting rights or 

owns more than 50 % of the capital or has the right to receive more than 50 % of the profits 

and the tax actually paid on the profits of the entity is less than the tax it would pay in the 

taxpayer's MS of residence. The profit is calculated according to the rules of the taxpayer's MS. 

 
72 Art. 205 A and Art. 119ter 3 CGI. 
73 Art. 3.2. 
74 Art. 5. 
75 Art. 1.1. 
76 Nr. 141/2013 of 30 October 2013. 
77 Art. 29. 
78 Art. 7. 
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Under the CFC tax regime, the taxpayer's MS includes in the taxpayer's tax base the following 

undistributed income of the CFC: passive income (interest, royalties, dividends, income from 

the sale of shares, income from insurance activities, banking, financial income and income from 

invoicing to associated companies), income from "non-real" arrangements because the entity 

would not hold the assets, would not have taken the risks if it were not controlled by a company 

where the important functions linked to assets and risks are exercised and play an essential role 

in the creation of CFC income. 

The directive does not apply if the CFC engages in substantial activity with personnel, 

equipment, property, premises, corroborated by pertinent facts and circumstances. 

 

Part IV. A practical example: The Danish cases of February 26, 2019 

57. Two decisions of the European Court of Justice based on a general principle of EU law 

shed a crude light on holding structures designed to take advantage of EU directives in order to 

secure a withholding tax exemption on flows of interest or dividends destined, in the last 

instance, for non-EU beneficiaries. 

The judgment of the ECJ in T Danmark and Y Denmark ApS (C-116/16, 26.02.3019) deals 

with two structures concerning distribution of dividends. Withholding tax exemption under the 

Parent-Subsidiary Directive was requested. 

In the first case (C-116/16, T Danmark), five private equity funds established a group of 

companies in Luxembourg and Denmark in order to purchase T Danmark, a Danish operating 

company. One of those companies, N Luxembourg 2, acquired more than 50 % of the shares of 

T Danmark whereas the remaining shares were held by thousands of shareholders. A binding 

answer was requested from the Danish tax authority in order to secure the exemption of 

withholding on a dividend distribution by T Danmark to N Luxembourg 2. The exemption was 

denied. On appeal, the National Appeals Commission granted the exemption. The Ministry 

appealed to the High Court of Eastern Denmark which referred several questions to the ECJ. 

In the second case (C-117/16, Y Denmark ApS), a listed US company, Y USA, held its foreign 

subsidiaries through Y Global Ltd, a Bermuda company. Y Bermuda held the European 

subsidiaries through Y Denmark, an active company, whereas the operations were managed by 

a management company, Y Netherlands, located in the Netherlands. 

The US Jobs Creation Act of 2004 enabled US companies to repatriate favourably dividends 

from foreign subsidiaries if the resulting income was used for certain purposes, i.e., research 

and development. Prior to repatriation, Y Bermuda incorporated Y Cyprus in Cyprus and sold 

its holding in Y Denmark to Y Cyprus. 

According to the Danish-US treaty, a dividend paid to a US parent would have attracted a 

withholding tax of 5 %. According to the treaties between Denmark and respectively 

Luxembourg and Cyprus, a dividend paid to a parent company located in those countries and 

being the beneficial owner of the dividend would have attracted a withholding of respectively 

5 and 10 %.  

However, under the EU Parent-Subsidiary Directive, the withholding was waived. There was 

no treaty in force between Denmark and Bermuda. Cyprus did not levy a withholding tax on 

outgoing dividends. 

The Danish tax authority found that tax should have been withheld on the dividend as Y Cyprus 

was not the beneficial owner of the dividends. The Appeals Commission concurred in the view 

that Y Cyprus was not the beneficial owner but found that Y Cyprus could benefit from the 
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exemption of the Parent-Subsidiary Directive. The Ministry appealed and the High Court of 

Eastern Denmark referred several questions to the ECJ. 

a) Legal basis for finding an abuse of rights 

58. The ECJ, as in the N Luxembourg 1 interest case, relied on the general principle of EU law 

providing that EU law cannot be relied upon when there is fraud or abuse. This principle may 

be relied upon even in the absence of a national provision, as it has been decided in the field of 

VAT. 

Even though the Parent-Subsidiary Directive, at that time, provided only that it ñshall not 

preclude the application of domestic or agreement-based provisions required for the prevention 

of fraud or abuseò (art. 1.2), it does not exclude the application of the above-mentioned general 

principle of EU law. 

The purpose of the Parent-Subsidiary Directive is to facilitate the grouping of EU companies. 

A financial arrangement entered into with the essential aim of obtaining the tax benefit resulting 

from the Directive is not consistent with this goal and, on the contrary, would distort 

competition and undermine the functioning of the internal market. To refuse the benefit of the 

directive is not tantamount to the application of the Directive in order to create obligations for 

individuals. It was found that the conditions set for the application of the directive were met 

only formally. 

The Court did not find it necessary to answer the question whether a provision of the double 

tax convention limiting its application to beneficial owners constitutes an agreement-based 

provision in the sense of the Directive. 

b) Elements of abuse of rights 

59. Applying the combination of objective circumstances showing that the purpose of the rules 

had not been achieved and of the subjective intent to obtain the tax advantage resulting from 

the rules by artificially creating the conditions thereto, the Court gives, as in the N Luxembourg 

1 case dealing with interest, indicia of purely formal or artificial transactions, without economic 

justification, relating to dividends. 

(i) A conduit company is interposed between the dividend payor and the recipient: 

all or almost all of the dividends are passed on by the conduit company to 

recipients which would not qualify under the Directive. 

This is the case of the Bermuda company in the second case ï and even of its 

US parent ï and of the investment companies in the first case. 

(ii)  The conduit company must pass on the dividends received and may make only 

an insignificant profit. 

(iii)  The sole activity of the conduit company is the receipt and the transmission of 

dividends as evidenced by its management, staff, premises and costs. 

(iv) Contractual arrangements or facts result in the conduit company not having the 

right to use the dividends. 

(v) Changes in legislation, such as those that occurred in Denmark and in the United 

States, took place at the time of the operation, together with the setting up of 

complex financial transactions and of intragroup loans. 

The existence of a convention between the source State and the country of the beneficial owner 

does not exclude the existence of an abuse of rights, except if the dividends would have been 
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exempted by the convention. If the treaty country is not an EU Member State, the Directive 

would not apply whether or not there be abuse of rights.  

It is for companies claiming the benefit of a directive to show their entitlement and adduce 

evidence. The tax authority must establish that the recipient is not the beneficial owner of the 

dividend but is not required to identify the real beneficial owner, e.g., as between Y Bermuda 

and Y United States in the second case. 

Opinion of the advocate general 

60. It is interesting to notice that the opinion of advocate general Kokott in the first case79 

differs in many respects from the judgment of the Court. 

1. Beneficial owner 

61. The advocate general starts by stating an obvious principle: the beneficial owner is the 

person entitled under civil law to demand payment of the interest80. She considers the exception 

included in the directive, limiting herself to the existence of a trust, probably because there is 

no evidence of an agency or other relation. 

A refinancing agreement is not tantamount to a trust, a trust going beyond a loan agreement. 

Ties between the capital investment companies which are the actual parents of the top 

Luxembourg lending company and between this company and its relending subsidiary should 

be identified. They were not. The use of equity to finance a loan is also not evidence of a trust 

relationship. 

The Luxembourg companies bear considerable expenses, including part-time employees, rental 

of premises and legal and consultancy fees, which are paid out of the interest income thanks to 

a differential in the in ï and out- interest rates. The risk of loss remains with the Danish company 

N Luxembourg 1. 

The advocate general therefore concludes that the Luxembourg company recipient of the 

interest is its beneficial owner. 

 

OECD Model Tax Convention 

62. The advocate general is of the opinion that the OECD Model Commentary should not be 

used to interpret the autonomous EU concept of beneficial owner. Especially in a case in which 

the OECD Commentary was modified, this would give the OECD member countries the power 

to interpret EU law. 

2. Abuse 

63. The advocate general concurs in the view that EU law cannot be relied upon for abusive 

ends. This principle has been concretely embodied in article 5 of the directive, excluding an 

application of the general principle of EU law81. 

Abuse may be the result of wholly artificial arrangements but also of ñarrangements which exist 

in commercial lifeò, now expressly covered by article 6 of the ATAD Directive 2016/1164. 

Artificiality of the arrangement is not found in the case under review: sizable costs are incurred; 

an asset management company engages in little activity. 

 
79 Opinion of advocate general Kokott delivered on 1 March 2018, Case C-115/11, N Luxembourg 1 v 

Skatteministeriet. 
80 Recital 37. 
81 Recital 104. 
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Nevertheless, the arrangement can, in the opinion of the advocate general, be abusive, not 

because of the search for minimization of tax liability, which is licit, but because of the 

incorporation of the capital investment companies in offshore jurisdictions (Cayman Islands, 

Bermuda, Jersey), where they are transparent, with the likely purpose to prevent the States of 

residence of the ultimate investors to obtain information about their income in the absence of 

exchange of information. 

Identification of beneficial owner 

64. For the advocate general, the tax authority must identify the beneficial owner: the 

arrangement is abusive only if it gives a more favourable result than the national arrangement, 

i.e., direct investment. The taxing jurisdiction must therefore state whom it considers as the 

beneficial owner. 

Direct reliance on Directive 

65. The direct application of the Directive is not possible. However, although Denmark had 

not, at that time, transposed article 5 of the directive and had no domestic anti-abuse provision 

which could be considered as a transposition it could rely on a ñreality principleò embodied in 

its tax law according to which income must be taxed in the hands of ñthe rightful income 

recipientò. 

Although direct application of the VAT directive has been admitted, this doctrine cannot be 

extended to direct tax law82 ï VAT law is more harmonized and the TFEU requires that Member 

States take effective measures to collect VAT83. 

The existence of an abuse will therefore rest, for the advocate general, on the findings if the 

national Court applying its national law84. 

 

3. Fundamental freedoms 

66. For the advocate general, the question does not arise if the national Court finds that the 

arrangement is abusive. If not, the recipient company, which must be treated as the beneficial 

owner of interest, may rely on the directive. 

Opinion of the advocate general in the second case 

67. The advocate general85, stating at the outset that once more a conflict must be solved 

between the freedom to arrange oneôs affairs under civil law and the prevention of abuse, takes 

here also views which are different from the Courtôs. 

1. Theory of the parent-subsidiary directive 

68. The directive seeks to establish neutrality of the distribution of profits between EU entities 

by the exemption or indirect credit methods and by exempting the distribution from withholding 

tax when it accrues to a qualifying parent company, without regard to the owners thereof or 

disclosure of the further use of the dividends. 

 
82 See at Mihaylova-Goleminova, S. Constitutional Identity and Direct Taxation. // Financial Law Review, 15 

(3), 2019 and Mihaylova-Goleminova, S. International Initiatives in the Field of Taxation and European Law. // 

ɿʙʦʨʥʠʢ ʨʘʜʦʚʘ ʧʨʘʚʥʦʛ ʬʘʢʫʣʪʝʪʘ ʫ ʅʠʰʫ, LVIII , 2019 
83 Danish Tax Code, Ä 4. See recital 19. 
84 Article 325 (1) and (2). 
85 Opinion of advocate general Kokott delivered on 1 March 2018, Case C-117/16, Skatteministeriet v Y Denmark 

ApS. 
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It is irrelevant whether the recipient is the beneficial owner of the dividends86. Unlike interest, 

dividends do not represent deductible expenditure and it makes no sense to require that they be 

drawn for oneself. 

2. Abuse 

69. The general principle of non-reliance on EU law in the event of abuse is concretely 

expressed in article 1(2) of the parent-subsidiary directive and may not be relied upon more 

extensively for reasons of legal certainty87. 

Abuse may result from a wholly artificial arrangement. It may be presumed here, given the 

absence of substance of the Cyprus company: ña natural person would have ceased trading... 

under such circumstancesò88. It is likely that its activities take place only on paper and that the 

company develops no business of its own. 

There should be non-fiscal reasons for the structure. The circumstances of contrariness to the 

purpose of the law results here more significantly from the localization of the ultimate payment 

recipients in jurisdictions ï offshore islands such as the Cayman Islands, Jersey or Bermuda ï 

which would avoid exchange of information allowing taxation of the further dividend 

recipients. 

3. OECD Model Tax Convention 

70. The parent-subsidiary directive must be interpreted autonomously. The OECD 

Commentaries have no direct effect on such interpretation. 

4. Actual recipient 

71. The actual recipient must be identified to determine whether there is abuse as the conduit 

structure should for that purpose achieve a more favourable result than a direct one. 

The directive cannot be applied directly if it has not been transposed. It will be for the referring 

Court to determine whether the reality doctrine or the principle of the rightful recipient in 

Danish tax law can be considered as a transposition. 

Conclusion 

72. The ECJ decisions lead to a finding of abuse of law based on a general principle of EU law 

enabling Member States to set aside withholding tax exemptions provided by directives on 

interest or dividends when a ñconduitò company is interposed in non-EU countries. 

The lack of substance of the conduit and the essential tax avoidance motivation of the structure 

are factual elements left to the referring court to pass on. 

Substantial divergences can be found between the reasoning of the Court and the opinions of 

the advocate general. Diverging arguments may also be expected on the merits when the cases 

are argued before national courts on the basis of the ECJôs decisions. 

 

Part V. Taxation of company shareholders 

73. The issues concerning the taxation of company shareholders are mainly related to the 

potential (and often actual) risk of economic double taxation of distributed income. Although 

most Member States have found solutions which mitigate the economic double taxation of such 

 
86 Recital 43. 
87 Recital 100. 
88 Recital 54. 
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income, these national solutions vary according to the political choices of the various Member 

States, and therefore problems may arise when corporate income crosses national borders.  

Concerning dividends, a distinction should be drawn between outbound dividends (i.e., 

dividends paid by a domestic corporation to foreign shareholders, individuals or corporations) 

and inbound dividends (i.e., dividends paid by a foreign EU corporation to domestic 

shareholders, individuals or corporations). With regard to this distinction, the issues raised 

before the Court concern the equal treatment of outbound dividends paid to foreign and 

domestic shareholders and of inbound dividends from foreign and domestic sources which are 

paid to domestic shareholders. 

Moreover, other questions have been addressed by the Court, such as the taxation of capital 

gains and the deduction of costs related to participations. 

Section 1. Tax treatment of outbound dividends 

Ä 1. Withholding tax on outbound dividends 

74. Traditionally, the State of the company paying a dividend will impose a withholding tax. 

Sometimes the withholding is waived in favour of domestic shareholders, especially parent 

companies. In most cases, the withholding tax rate is reduced by DTCs,89 depending on the 

person of the shareholder (parent company or not). The DTC generally provides that the State 

of residence of the shareholder will grant a tax credit for the foreign withholding. However, to 

a foreign parent, the tax credit will often be ineffective to relieve double taxation: 

¶ if the residence country exempts foreign dividends, no tax is due so that no credit is 

given; 

¶ if the residence country grants both a direct tax credit for the withholding and an indirect 

tax credit for the underlying corporate tax due in the source country in respect of the 

dividend, the credit will often exceed the amount of national tax due and such excess 

credit will be lost. 

The Court has issued a number of important judgments on the compatibility of withholding 

taxes on outbound dividends with EU law.  

In Denkavit Internationaal,90 France levied a withholding tax on dividends paid to foreign 

parents. Dividends paid to domestic parents were not subject to such withholding and moreover 

economic double taxation of such dividends was eliminated by a 95 % exemption in the hands 

of the parent. The parent company established in another Member State would therefore be 

taxed more heavily than a domestic parent company. The Court found in this case that there 

was a restriction of the freedom of establishment. In fact, although the DTC between the 

countries of the subsidiary and the parent companies provided for a tax credit in the parent 

company's country (here, the Netherlands) to take into account the withholding tax, the 

restriction was not eliminated as the dividend was tax-exempt in the Netherlands, so that no 

credit was effectively granted.  

In Amurta,91 the Court was faced with a similar situation but in the absence of sufficient 

shareholder influence. The case was analysed under the free movement of capital and not under 

the right of establishment. The Court found that the free movement of capital was restricted and 

that the difference in the treatment of non-residents and residents could not be justified. Indeed, 

the Court held that once a country taxes residents and non-residents on dividends distributed by 

a resident company, it puts them in a comparable situation and the coherence of the tax system 

 
89 From, in most cases, 25% to 15% or even 5 or 0% in favour of parent companies.  
90 ECJ, 14 December 2006, Case C-170/05, Denkavit Internationaal v Ministre de lôEconomie, ECR I-11949. 
91 ECJ, 8 November 2007, Case C-379/05, Amurta v Inspecteur van de Belastingdienst, ECR I-9564. 
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does not justify such a difference in treatment, as there is no link between the exemption for 

resident companies and a compensatory tax which they would bear. It was alleged that 

Portuguese law and the DTC between Portugal and the Netherlands provided for a credit of the 

withholding tax at source in the State of residence. The Court responded that, although a 

Member State may not rely on a tax benefit granted unilaterally by another Member State to 

justify a violation of Community law, it may, however, achieve conformity with Community 

law by treaty provisions, subject to the scrutiny of national Courts.  

Again, in Aberdeen,92 the Host State exempted dividends paid by a subsidiary to its domestic 

parent whereas a withholding tax was charged on dividends paid to non-resident companies ï 

in the case at hand a SICAV under Luxembourg law. The Parent-subsidiary Directive does not 

apply, as a SICAV is not a listed company under that Directive. A difference in treatment cannot 

be justified by the fact that the legal form of a SICAV is unknown under the law of the 

subsidiary ñsince, as the company law of the Member States has not been fully harmonised at 

Community level, that would deprive the freedom of establishment of all effectivenessò.93 

Ä 2. Tax credit for dividends 

75. In Fokus Bank,94 the EFTA Court, which interprets the Agreement on the European 

Economic Area with regard to the EFTA States (Iceland, Liechtenstein and Norway), was faced 

with the issue of a tax credit granted to shareholders in respect of corporation tax paid by the 

distributing company: such a credit is granted in Norway to resident shareholders, but not to 

non-resident shareholders. Contrary to what the Court of Justice would later hold, the EFTA 

Court considered that this differential treatment was in violation of the free movement of capital 

(Article 40 EEA), as it deterred non-residents from investing in Norway. 

In the two following cases, the issues stemmed from the system then in force in the UK to 

prevent economic double taxation. A shareholder receiving a dividend was entitled to a partial 

tax credit on account of the tax paid by the distributing company which accordingly had to pay 

ñadvance corporation taxò (ACT, abolished in 1999). When the recipient of the dividend was 

another company, it could apply the ACT against the ACT due on its own distributions and a 

UK final shareholder would be granted a tax credit.  

However, when a non-resident company received a dividend from a company resident in the 

UK, it was in principle not entitled to a tax credit, except if a DTC so provided. The ACT was 

nevertheless payable by the distributing company.  

When a UK parent company held at least 51% of a UK subsidiary, both companies could make 

a group income election. In that case, no ACT was payable by the subsidiary upon distribution 

of a dividend. The parent company was not entitled to a tax credit. ACT was payable only when 

the parent company redistributed the dividend. 

In Metallgesellschaft/Hoechst,95 the Court found that the denial of the group income election 

to foreign parent companies constituted an unjustified restriction of the freedom of 

establishment. In fact, according to the ACT regime, UK subsidiaries had to pay ACT on 

dividends paid to non-resident (EU) shareholders while no ACT was due on dividends paid to 

resident shareholders. This system led to a cash-flow disadvantage detrimental to non-resident 

shareholders. 

 
92 ECJ, 18 June 2009, Case C-303/07, Aberdeen Property Fininvest Alpha Oy, ECR I-5145.  
93 Para. 50.  
94 EFTA Court, 23 November 2004, Case E-1/04, Fokus Bank v The Norwegian State, OJ C 45, 23.2.2006, p. 10. 
95 ECJ, 8 March 2001, Cases C-397/98 and C-410/98, Metallgesellschaft/Hoechst, ECR I-1727. 
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ACT Group Litigation96 raised various questions concerning the ACT regime. According to 

the Court, the fact that a resident parent company which received a dividend was entitled to a 

tax credit, whilst ï except under certain DTCs ï a non-resident parent company was not, did 

not constitute a restriction on the freedom of establishment or on the free movement of capital. 

In effect, as regards the mitigation of economic double taxation of profits in the hands of a 

subsidiary and a parent company, a non-resident parent company is not in the same situation as 

a domestic parent company: it is for the State of residence of the parent company to avoid 

double taxation. It is not compelled to do so, except when the Parent-Subsidiary Directive97 

applies. To impose the duty to avoid double taxation upon the subsidiaryôs State of residence 

would deprive this State from the right to tax profits which arise in its territory.  

The Court of Justice, furthermore, considered that the UK, in granting by treaty the right to a 

full or partial tax credit to parent companies resident in the Contracting States alone, did not 

unduly restrict the freedom of establishment of parent companies resident in States to which no 

such treaty applied. In the absence of tax harmonisation, in particular in the field of elimination 

of double taxation, Member States are free to allocate fiscal jurisdiction amongst them by means 

of bilateral agreements. 

The UK ACT regime was abolished in 1999 and replaced by a system of quarterly instalment 

payments of corporation tax.98  

Section 2. Tax treatment of inbound dividends 

76. The treatment of inbound dividends has also been scrutinised by the Court. These cases 

often address the compatibility with EC law of national mechanisms, aimed at avoiding or 

mitigating economic double taxation of dividends in the hands of the shareholders, but restricted 

either to resident shareholders or to dividends distributed by resident companies. A further 

group of judgments specifically addresses the issue of intra-group dividends between parent 

companies and subsidiaries which are located in different Member States. 

Ä 1. Branches and economic double taxation of dividends 

77. As seen above, a national tax regime of dividends can discriminate between branches of 

non-resident companies and subsidiaries of domestic companies. The very first case brought 

before the Court of Justice in the field of direct taxation concerned the ñavoir fiscalò,99 a tax 

credit granted to French resident shareholders equal to half the dividend received, as a partial 

relief from corporation tax paid on the distributed profits.100 This credit was denied to non-

residents and in particular to French branches of foreign insurance companies. It was extended 

to non-residents, but never to branches, by some DTCs concluded by France. The Court found 

this denial to be in a breach of the Treaty provision securing freedom of establishment, whether 

by creation of a branch or a subsidiary.101 

The favourable tax regime for dividends applicable to residents can also find its source in a 

DTC. In Saint-Gobain, a tax relief provided for in a DTC concluded between Germany and the 

United States was partly denied to a German branch of a French company, on the ground that 

the DTC applied only to German companies and companies subject to unlimited tax liability in 

 
96 ECJ, 12 December 2006, Case C-374/04, Test claimants in Class IV of the ACT Group Litigation v 

Commissioners of Inland Revenue, ECR I-11673. 
97 Council Directive 90/435/EEC on the common system of taxation applicable in the case of parent companies 

and subsidiaries of different Member States, OJ L 225, 20.8.1990, p. 6, now replace by Councl Directive of 30 

November 2011 as amended by Council Directive 2014/86/EU of 8 July 2014. 
98 http://www.hmrc.gov.uk/stats/corporate_tax/introduction.pdf. 
99 Avoir fiscal. 
100 French CGI, Art. 158 bis, Art. 158 ter and Art. 204. 
101 French CGI, Art. 158 bis, Art. 158 ter CGI and Art. 204. 
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Germany. The Court held that the Member States must grant to permanent establishments the 

same advantages as to resident companies. The Court also held that ñas far as the exercise of 

the power of taxation so allocated is concerned, the Member States nevertheless may not 

disregard Community rules é although direct taxation is a matter for the Member States, they 

must nevertheless exercise their taxation powers consistently with Community lawò.102 

As from 1994,103 even before the judgment was delivered, German law extended to permanent 

establishments both the dividend exemptions granted by DTCs104 and the indirect credit on 

account of foreign corporation tax paid by a subsidiary on distributed profits.105 The 

discriminatory provision concerning wealth tax was also repealed.106 

 

Ä 2. Differential taxation of shareholders based on company residence  

Exemption 

78. Member State laws can also be found to be incompatible with EC requirements with 

regard to the introduction of distinctions in the tax treatment of their (resident) shareholders as 

concerns the State of residence of the company in which those shareholders have their holding. 

In Verkooijen,107 the Court found a Dutch exemption only available for dividends received 

from a domestic company to be contrary to the free movement of capital. 

Tax rates 

79. Discrimination can also occur as regards a difference in the tax rate on foreign and domestic 

inbound dividends, as the Court held in Lenz.108 The case concerned Austrian legislation, which 

provided that dividends from domestic corporations were taxed to resident individuals at a 

reduced rate while dividends from foreign shares were taxed at the ordinary rate of income tax. 

In the same line, discrimination exists where the tax system provides for an exemption of 

income tax at the level of the individual shareholder for dividends paid by a national company 

while a tax is due ï even with a tax credit being granted ï in the case of dividends received 

from an EU company.109 The Court ruled in a similar way as regards a company shareholder, 

in Haribo, concerning inter-company dividends.110 

Credit  

80. One method to avoid double taxation of dividends consists in granting the shareholder a 

credit corresponding to all or part of the corporation tax paid by the distributing company. In 

Finland, the shareholder of a Finnish company was granted such a credit, corresponding to the 

Finnish corporation tax rate. The credit did not apply in respect of foreign dividends. In 

Manninen,111 the Court held that the denial of the credit in respect of dividends from other 

Member States constituted a restriction on the free movement of capital. 

 
102 Para. 56-57.  
103 Law to Maintain and Improve the Attraction of the Federal Republic as a Site for Business of 13 September 

1993, BGBl. I, p.1569. 
104 Sec. 8b (4) German Corporate tax law (KStG).  
105 Sec. 26(7) KStG. 
106 Law on the Furtherance of Corporation Tax Reform of 29 October 1997. 
107 ECJ, 6 June 2000, Case C-35/98, Staatssecretaris van Financi±n v Verkooijen, ECR I-4073. 
108 ECJ, 15 July 2004, Case C-315/02, Lenz v Finanzlandesdirektion f¿r Tirol, ECR I-7063. 
109 ECJ, 23 April 2009, Case C-406/07, Commission v Hellenic Republic.  
110 ECJ, 10 February 2011, Joined Cases C-436/028 and C-437/08, Haribo Lakritzen Hans Riegel BetriebsgmbH 

and ¥sterreichische Salinen AG v Finanzamt Linz: Operative part of the judgment at point 3.  
111 ECJ, 7 September 2004, Case C-319/02, Manninen, ECR I-7215. 
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In reaction to the Courtôs judgment, Finland abolished the tax credit regime,112 as did France,113 

the United Kingdom and Germany. 

The same conclusion was reached in Meilicke114 in respect of the German tax credit granted to 

shareholders of domestic corporations, corresponding to the (lower) corporation tax rate on 

distributed profits (30%).  

Following the decision, Germany in order to limit the foreseeable claims for tax refunds has 

changed its procedural law.115 The imputation system has been replaced by a partial income 

system whereby 60 percent only of the dividends received are subject to tax in the hand of the 

shareholder.116 

However, an unfavourable tax treatment of foreign dividends is not always contrary to the EC 

Treaty. In Kerckhaert-Morres,117 the Court found that Belgian law was not contrary to the free 

movement of capital as it did not discriminate between Belgian dividends and dividends from 

other Member States. Even if Belgian individual taxpayers receiving foreign dividends bear a 

foreign withholding tax burden plus Belgian taxation on the net dividend at the rate of the 

Belgian withholding tax, whereas Belgian taxpayers receiving Belgian dividends will only bear 

the Belgian withholding tax, resulting in a higher net dividend, the same rate of tax applies in 

Belgium to both classes of income. The situation in Kerckhaert-Morres is thus different from 

the one found in the Verkooijen, Lenz, or Manninen cases, where the State of residence treated 

foreign dividends differently from domestic dividends, denying to the former a tax benefit 

granted to the latter. 

Intra -group dividends 

81. Finally, the question of the tax treatment of intra-group dividends has also been addressed 

by the Court. In Franked Investment Income (FII) Group Litigation,118 the Court had to 

examine various differences in the tax treatment of foreign and domestic inbound dividends 

received by UK parent companies in relation with ACT, some of which were found 

incompatible with EC law. Especially, the Court held that when the State of residence grants 

relief to mitigate double taxation of dividends received from resident companies, it must treat 

dividends paid by non-resident companies in the same way; however, it is not precluded by EU 

law for the State of residence to provide for exemption of domestic dividends and to tax 

dividends paid by non-resident companies if, for those latter, a tax credit is granted in such a 

way that the dividend paid by a non-resident company is not tax higher than the domestic 

 
112 As regards refunds, see Bill HE 57/2005 effective as of 15 August 2005 (TNS Online, 18 August 2005), 

extending refunds to EEA situations. 
113 See Finance Law 2004. On 21 December 2006, the Administrative Lower Court of Versailles ruled that the 

French legislation on the ñavoir fiscalò tax credit and the precompte was not compatible with the free movement 

of capital principle and ordered for a refund of EUR 156 million. TNS Online (21 February 2007) mentions a 

possibility for the French State to have to refund between EUR 3 and EUR 5 billion. 
114 ECJ, 6 March 2007, Case C-292/04, Meilicke, Weyde, Stºffler v Finanzamt Bonn-Innenstadt, ECR I-1835. 
115 Sec. 175 of the General Tax Code; Cordewener, A., Germany, in Brokelind (2007), p. 151. 
116 Krªmer, J., ñGerman Credit Should Match Foreign Tax Rate Up to 30 Percent, AG Saysò, TNI, 2011, p. 275.  
117 ECJ, 14 November 2006, Case C-513/04, Kerckhaert-Morres v Min. of Finance, ECR I-10967; description of 

the facts in Malherbe, J., and Wathelet, M., 'Pending cases Filed by Belgian Courts: The Kerckhaert-Morres case', 

in Lang, M., Schuch, J. and Staringer, C., ECJ ï Recent Developments in Direct Taxation, Vienna, Linde Verlag, 

2006, p. 53; See, for a similar decision on dividend distributions from France to Italian residents, ECK, 4 February 

20116(Order), Case C-194/15, Baudinet, Bayer v Agenzia delle Entrate ï Diresione Provinciale I de Torino.  
118 ECJ, 12 December 2006, Case C-446/04, Test Claimants in the FII Group Litigation, ECR I-11753. 
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dividend. The Court repeated this statement in the Test Claimants in the CFC and Dividend 

Group Litigation.119  

In Test Claimants in the (FII) Group Litigation , and Test Claimants in the CFC and 

Dividend Group Litigat ion, the Court had to examine differences in the tax treatment of 

domestic and inbound dividends received by UK parent companies. The UK operated, in order 

to avoid economic double taxation of dividends, a system of partial imputation. When a resident 

company distributed profits, the shareholders could impute part of the corporation tax paid by 

the company on its own tax by way of tax credit. 

In order to be sure that the credit would correspond to a corporation tax actually paid, the 

distributing company had to pay, when making the distribution, an ñadvance corporation taxò 

(ACT) equal to the percentage creditable by the shareholder. 

Subsequently, the company could impute the ACT on its (mainstream) corporation tax and, if 

its liability was insufficient, carry it back or forward to other accounting periods or surrender it 

to subsidiaries which could use it. 

When a resident company received a dividend from another resident company, such dividend 

was not subject to corporation tax. Besides, the ACT paid by the distributing subsidiary could 

be set off against the ACT due by the parent when the latter redistributed the dividend. The 

dividend and the tax credit corresponding to the ACT constituted together ñfranked investment 

incomeò (FII). 

On the contrary, when a UK resident company received dividends from a foreign subsidiary, 

the dividend was not subject to corporation tax, but the UK parent could set off against its 

corporation tax: 

-  the withholding tax levied abroad on the distribution (direct credit); 

-  if it held more than 10 % of the voting rights in the subsidiary, the underlying 

corporate tax paid abroad by the subsidiary on the income distributed up to a limit 

formed by the UK corporate tax which would have been due on this income (indirect 

credit). 

This resulted often in a payment by the parent of ñsurplus ACTò which could not be set off 

against a final tax liability: the tax liability had already been met by the foreign tax credit; no 

tax credit was granted on the ACT on (partial) account of the foreign corporate tax paid. 

As of 1994, the UK introduced an optional regime under which the UK company receiving 

dividends from a non-resident subsidiary could treat it as a ñforeign income dividendò (FID). 

When the parent company redistributed the dividend, it was liable to pay ACT but, when it 

became liable to corporation tax, could later reclaim the surplus ACT which could not be set 

off with the tax. 

In that case however, the individual shareholders receiving the dividend were not entitled to a 

tax credit. 

The Court held that a Member State which wishes to prevent the imposition of a series of 

charges to tax as distributed income could choose between various systems and apply different 

systems to foreign and domestic dividends, provided that foreign dividends were not treated 

less favourably than domestic dividends in comparable situations. 

 
119 ECJ Order, 23 April 2008, Case C-201/05, The Test Claimants in the CFC and Dividend Group Litigation v 

Commissioners of Inland Revenue, ECR I-2875.  
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In that respect, exemption and imputation are acceptable, even if imputation imposes additional 

administrative burdens on the recipient, those burdens being an intrinsic part of the system. 

However, when corporate shareholders owning less than 10 % of a foreign distributing 

company are denied the indirect credit for the underlying taxes paid by the distributor, freedom 

of movement of capital is infringed. Foreign and domestic dividends are not treated in the same 

way. 

On the contrary, a UK company receiving foreign dividends is discriminated when it is denied 

the right to deduct from the ACT due upon redistribution of the dividend any amount on account 

of the corporation tax paid by the distributing foreign subsidiary, whereas a UK parent may 

deduct from the ACT due the ACT paid by a domestic distributing subsidiary. This latter ACT 

is nothing else than a portion of the corporation tax due by the domestic subsidiary. 

The foreign subsidiary did not pay ACT but it has paid corporation tax in its own jurisdiction. 

The corporate recipient of foreign dividends is therefore subject to a cash-flow disadvantage 

which is contrary to Articles 49 (43 EC) and 63 (56 EC) of the TFEU.120 

It is also discriminatory to allow a resident company to surrender ACT to domestic subsidiaries 

and not to allow the company to surrender it to foreign subsidiaries owing corporation tax in 

the UK.121 

The FID system was also found contrary to the Treaty. A resident company receiving a foreign 

dividend was meant to be put on the same footing as a company receiving domestic dividends: 

the latter could offset against its ACT due the ACT paid by its subsidiary; the former would not 

be subject to ACT in the long run, but had upon redistribution of the foreign dividend to pay 

ACT first and to reclaim it subsequently, suffering thereby a cash-flow disadvantage. 

The denial of a tax credit to ultimate shareholders receiving the redistribution of a FID 

constituted another discrimination, compelling the redistributing company to pay out a higher 

dividend if it wanted that its shareholders be in the same position as those receiving the 

redistribution of a UK source dividend.122 

These cases led to the demise of imputation systems in the Union. They were generally replaced 

by systems under which part of the dividend received by an individual shareholder is subject to 

tax. This is the case in Finland.  

Method of prevention of double taxation 

82. Special attention must now be given to the method used in order to prevent the international 

double taxation of dividends.  

In Commission v. Greece, the Court held as discriminatory a tax regime providing for an 

exemption of income tax at the level of the individual shareholder receiving dividends from a 

national company while a tax is due ï even with a tax credit being granted ï in the case of 

dividends received from an EU company.123 

In Cobelfret,124 where the Court had to interpret the Parent-Subsidiary Directive, it held that 

exemption and imputation ñin the case of shareholders receiving those dividends, do not 

necessarily lead to the same resultò. This is an ambiguous statement by the ECJ, that might be 

understood either as meaning that Member States are at liberty to construe their exemption or 

 
120 Case C-446/04, Test Claimants in the FII Group Litigation, Ä 99-112. 
121 Case C-446/04, Test Claimants in the FII Group Litigation, Ä 113-139. 
122 Case C-446/04, Test Claimants in the FII Group Litigation, Ä 140-173. 
123 ECJ, 23 April 2009, Case C-406/07, Commission v Hellenic Republic, ECR I-62.  
124 ECJ, 12 February 2009, Case C-138/07, Belgische Staat v Cobelfret N.V, ECR I-731. 
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tax credit system in the less detrimental way for their revenue or as meaning that, due to the 

different tax burden in the State of source, equivalence of the methods cannot be guaranteed in 

all figures. According to the Belgian ñdividend received deductionò regime, the parent company 

is indirectly taxed on its dividends in subsequent years which is contrary to the Directive.  

If a State adopts the exemption method, it may not, as Belgium did, make the exemption a 

deduction, subject to the condition that the beneficiary company has profits from which the 

dividend may be deducted.125 

The Court suggests that, where the tax system provides for loss carry-over, such carry-over also 

must be granted for dividends which have not been effectively exempted under the Directive.126 
127 

In Cobelfret,128 the taxation of incoming dividends to Belgian companies had been considered 

as not in conformity with the parent-subsidiary directive. Member States have a choice, in 

respect of the tax treatment of parent companies, between exemption of incoming dividends, 

eventually up to 95 % and the grant of an indirect credit in respect of the tax paid by the 

subsidiary. 

Belgium granted a deduction of the dividend from income, with the consequence that, if the 

parent was in a loss situation, the loss was set off with the dividend and could not be carried 

forward to subsequent tax years to be offset with other profits. 

The Court held that Belgium was adding to the Directive a condition for the grant of the 

exemption, namely that the parent receiving the dividend be in a profit position. 

The Tax Administration extended the carry-over of the unused dividend deduction to dividends 

from the EEA and from third countries with which Belgium has signed a treaty including a non-

discrimination clause.129 

For dividends from other third countries, a Belgian Court held that the free movement of capital 

could not be relied upon because the restriction existed already in 1993 and is grandfathered by 

article 63 TFEU.130 

 
125 ECJ, 12 February 2009, Case C-138/07, Belgische Staat v Cobelfret NV. See also ECJ, 4 June 2009, Joined 

Cases C-439/07, Belgische Staat v KBC Bank and C-499/07, Beleggen Risicokapitaal Beheer NV v Belgische 

Staat. 
126 Ä 39-40.  
127 In the Joined Cases KBC and Risicokapitaal, the Court confirmed its statement in Cobelfret, as regards 

dividends paid by Belgian companies and by third-countries companies (ECJ, 4 June 2009, Cases C-439/07 ancd 

C-499/07, Belgische Staat v KBC Bank NV and Beleggen, Risicokapitaal Beheer NV v Belgische Staat ï ECR I-

4409). Belgium complied: see Law of 21 December 2009, Art. 8, in force as from 1 January 2010, and circulars 

of 23 June and 12 October 2009.  
128 ECJ, 12 February 2009, Case C-138/07, Belgische Staat v Cobelfret N.V., ECR. 
129 Circular letters of 23 June 2009 and 12 October 2009. 
130 Civ. Brussels, 1 February 2011, Fisc. Act., 2011, nr. 9, p. 10. 






























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































